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PREFACE 


As anaoaDced last year wben the seeond part of the Ach&r&dh;h;a 
was published, the first part of the Vyawabaradhyaya la 0017 heioif 
ic&aed this portion consists of Chapters I-VII which give tne General 
and Special Rales of Procednre, the laws of Debt, Pledges, and Deposits, 
and the prone ons as to Witneeeee, Docomeots and Ordeals It will thas 
be seen that the portion now is^oed in this Part consists of the Procednre 
or the Adjective law of the Srpti The next Part which will consist of 
Chapters VllI-ZXV contains the Sobatantive portion of the Smrti 

As annoanced before, the translation nov issnel consists of 

(1) The Original Smrti of^jSavalkya 

(2) The Commentary called the Mitahsbara by VijS^nesrara 

(3) ,, „ , Viramitrodaya by Mitramis'ra and 

(4) „ „ „ Dipakalika by S ulapaau 

In the First Edition which was issoed 10 J914, only the Smrti of 
THjflavaliya and the Jfudh^ard were locloded in the traoslation. 

The two commentaries of the Vtravxirodaya and the Dxpakalikd were 
sabseqnently secured trom the Library of tbe Inlia Office The commentary 
of the Viramitrodaya has also been pubhsheJ 10 tbe Chookhamba Saosfcrt 
Senes of Benaras and tbe DipakaltkA is beiog published in entirety in this 
Senes It will be lemembeted that the translation is being iBsned in bandy 
volumes of about 400 pages for the eonvaoience of subacribBrs 

The Second Fait of the Smrtiffioktaphalam by dri Vaidyandtha 
Djhsbita 18 also being sent out along with this volume 
wjJJ wuimst of 

(1) TAe Enyltah Translation of tbe remaining portion of the 
VyawahaHidliyaya of the Tfijoaralkya Bmrti, with the three 
Commentaries 

(2) The Sansj^ft Text of tbe Otpakaliha by S alapani 

The assistance of my son Bal has, as osoal, bees of macb nse 

Girganm, Bombay. 1 JR. GIIARPDRE 

Jflth March 1938 / Editor 
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SRI 

YAJr^AVALKYA-SMRTI 

TOGETHER WITH THE COMMENTARY CALLED 

WIITaKSHARA 

OF 

S'Rl via NAMES KARA 

AhD THE OOMMENTAKIES 
OF 

VIRAMITRODAYA BY MITRAMIS'RA 
• AND 

DIPAKALIKA BY S'ULAPANI 


SECOND BOOK 

ON VYAWAHARA POSITIVE LAW 

Chapter I 

Op the Ecles of Pkooedfss in Genekae. 

Introductory. 

OE a king possessing the (necessary) qualifications of anoint* 
ment dc the protection ot the subjects is the highest duty , that, (i e 
the protection) however, is not possible without panishing the guilty 
The detection oC the guilty, moreover, is not possible without the 

administration of justice (Lit holdiug a tnal) That suits ehou d be 

IriS daily has already beau said' that "a Ling ahould attend 

uersonally to the administration of justice every day. surrounded by 
for isith the help of) the Councillors " The various details ot a trial tiir, 
t nature its kinds, and its procedure have, however, not been descri- 
1, d nd the Second Book is being commenced for describing these 
° ° Yajnavallcya, Verse 1 

The tang, divested of anger and avarice, should 
j„.nislor lustice along with learned Brahmanas, in 
coSmdy wit h the principles of legal science 

""i Xcb6ridby»yft Verse 360 


10 
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AlltikBhflri — Vyawahdra defined 


t TajnavatJc^a 
Verte 1 


Mitakshara: — Vyawaharan, &c. judicial trials a 
complaint agambt another and having relation to one’s self is a 
Vyawahara*. As for example — where a certain 

1 Tte word — hts bee i Bevarallj explained from eeveral points of 

view, vr (1) Its intrinsic character, (2) Its fancticn (3) Its fum-tionanes, 
(4) Its component parts, (5) The means by which a suit is decided, (fi) Its 
kinds, (7) The results, (8) Its defects or flaws &c and (9) The time and plai.e. 
5 It IS therefore necessary to note its aspects from all these points of view — 

I Its intrtniic cAaraeter, K&t)&yana gives a derivative meaning thus — 

snr 3^3 1 51% . 11 ^ ^ 11 

Yajnavlkya JiTosT wnoi qt »3T^af|r^gi5tsr;qfiTq? af^ii(s5T <*.) 

"Vyawahara ilayokha ftir/^f?r«psRn;rrj>i^;ir?nv«5infl5ri3i^/ esjiTif (j 
JO II The JuneHonal aepeett have been s ated by K& yiyana ) 

tpTHBlsif ^r=S3^ .ifiaiqw 1 qift soffit 3^ II 

Narada . «j4a •rrqscts ii (1, 10 ) 

III its funetunartes 

stiet i itwqqwiTrreln n 

15 IV IiB component parts Harada — (I, 8 >9) 

^ fqiqyg gfiliT «rq ^ I ^3vrifil% q?tr4^ II 

5JJTsr(iat5?«t^ ^ i itS'}' ii 

See aUo Ysjciavalkya Verse 8 fur her on 

V, VII, YllI The n«an$, retuUi, and flaws Narada (1, 12-13) 

20 Wiiq B ii 

eii^ffra B ’ftoisgsu'ift fifi r^pr ii 

qifi TIT I rnnqg^in'^ ii (III, 12) 

vq^infw V5n35 ^ ^ I ’9g«f ‘qgtTid qqf n 

Bfhaspiti STia»niVq ^ rfr.m i fr’qJV 5 v%fi% irTm?^ n 
25 Oautama (?t, vqjiiBiojnrFTi^?! awira’ laiso, 

aTiSTjqrjf iniT>5,n iiqiwi=rnq^il.i JnJTRf?? PibI *rqqcr " 1 

Brbaspiti ( ?'»-»<? ) 

/gqrFKI ^ I rni«ff«l3«?f=f B JTfSff iqtVvr ?yTl l 

and Narada says vTim ««siirii ^ ^ q'Fi qqn! 1 
30 vi45Tim4?Treri«ii‘ri5i‘M=t w'lT ifl'fOTi'4n%9i5qqf[rTif?f 55^511 

iiPs\^tHn4V3?n‘ijToaieiw'>nraqt3Tqi?qTt aj55xr , f^i^TTr? 5 4 95 
TI Its Atndt lure b»on given by Mano as tigh’ceo, Oh VIII <1 7 
Via aiA. toKthfit on Narada eoUtqpa thavi ^<4, 1<1?, wji, 1 
*" VII As to the reitdl cote this text cl HIritl 


sqtnw »nn Oil'S qnJnnr , 

Ap3rarkll-<le!ciilwit ..-coi.i.ti,iso(.b, ,. 

aattwr ol the delenuant, aod the ovidaucs* iV<ji;qq; | ' 

Narada a j b 3 R,?, »« u,p„j WJ, , 

■ronraHTidrir miamfrjrtl i rto, trmaru,, „ 

IX As 10 the ttmi, Eatyayana ob crves ^ ' 

»^CIt»^arln»^aIv^ 1 91 wi 5 » tTvnm nin- g^r iKr,ivr,». .. 

Bmhatpatl d. scribes the ^a« of joitico ihuj *' 

nr vrraaiJiiW Tur: I aiRpji w^s: are Bjml irm aard « 
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T^KOvdlLya J 

Vyaxcahdra person says that the land &c is his, and any other 
defined also says m contradiction to him, that it is his 

The Author indicates its » e of the Vyau:ahd,ra- 
vanety by the (use of the) plural By the word nrpa, i e king, the 
Author indicates that this is not the duty of the I ^hatriya order alone, 5 
but also of any other endowed with the anthority to govern the subjects 
Pas^et — akould admtmsfar, &c is a repetition (by way of corrobora- 
tion) of what was said before and is intended as laying down a 
special duty. Vldwadbhlh, along tciih the learned , — with (the 

help of) those (who are) well versed tu worts on 10 
Brethmanlh legal science and the Vedai, grammar &c 
Brahmanaih, mth Brdhmanas — not K hatrigas 
or others By the expression ‘Brahmanas’ introduced by the Instru 
mental case their subordmation is indicated, from the grammatical 
aphorism^ 'conjunctive use with Saha ( the preposition w ih ) indicates 15 
subordination ’ 

Hence, m the case of absence of an investigation, or for a false 
decision the fault would b^ that of the king, and not of the Brdhmanas. 

As observes Manu’ — ^'*A king, punishing the innocent ( Lit, unpu- 
nishable) and not panisbmg the guilty (Lit deserving punishment), 20 
brings great infamy on him elf and goes to hell ’ By what procedure 
(should h* try euitsl ? dharnias astrd.nfisarena, i» eanformxlg 
with Dharma (Science of religion and law) and not with the 

science of politics The eatablished usage and law of the country &c 
have not been separately mentioned, as they form a part of the subject 25 
matter of legal science, m so far as they (such usage and law) are not 
inconsistent with the general principles of legal science And as the 
sage Ya-jnSiValkya has said* later on, ‘ a custom which is not 
opposedtoluw should be carefully maiotained as also the law or ^ 
usage made or eatablished by the fang’ Krodha-l6bha.-Vlvar- 30 
jltah <S.c duested of anger and avartce dc When it is 
established that It (i e the adtnmi-<tration of justice) should be m 

1 raoini II -3-19 ( I ) 

2 Oh VIII l'>8 

3 For the extent and scope of the expression 5 atlra see the 

General ^ote on the Hmda Law Texts 

4 Bk ir 18<5 



VIramitrodaya— mie* at Lavs r YAjnavalkya 

L Verts 1 

conformity with the principles o£ legal science, the mention of the 
additional condition ( that the king should be) “divested of anger and 
avarice" 13 indicative of a spficiai injunction Krodha 

anger — intolerance Lobha avance — excess of greed (1). 


5 Viramitrodaya 

*<Tbe judicial pioceediogs, he himself should investigate, 
surrouDded by the couacillois, every day", what has been thus stated^ m 
the last Booh, the Author now olahor&tea lu detail by a separate Book. 


Yajfiavalkya, Verse, 1. 


10 Here, although the laveetigatioo of a judicial^ trial has been 

stated lu the last Book, still a judicial trial with al] its parts beiag sot out 
lu this Book ooly, it is called the Book ou Vyawahfira. There, moreover, 
these are the Chapters : viz. *' 


IB 

1 . 

Chapter on the Rules of 
Judicial Prccedure. Verses 
1-36. 

XIII. 

Breach of Cootrnct of 
service. 182-184 


n* 

Payment of Debts— Verses 
87-64. 

XIV. 

Breach of Contract. 

• 186-102. 

20 

III. 

Deposits. Verses 65-67. 

XV. 

Non-payment of Wages 
193-198. 


IV. 

Wituesses. VersesCS'SS. 

XVI. 

Qamhling and Betting. 

199-203. 


V. 

Documents. 84-94. 

xvn. 

Blander and Aboee. 

20<-8ll, 

25 

VI. 

Ordeala. 95-113. 

XVITI. 

Assault. 212-229. 


vn. 

Partition of Dftya. 

Veraea. 114-149. 

XJX. 

Sftbasas S30-2o3, 


vm. 

Boundary Disputes 150—158. 

XX. 

Non-delivery after Sale. 

2B4-26S. 

30 

IX. 

Diaputes betweeu the owo« 
ers and keepers (of cattle) 
Verses 159-167 

XXI. 

Partnership. 250-205, 


X. 

Sale without owuersbip. 

Veee9£. 109^174. 

XXII. 

Thon. 260-282. 

35 V 

XI. 

Non-completioa of gitts A.ALli. 
Verses 176-176. 

Protection of Women. 



XII. 

Rsscisaion of a Sale. 177-181 XXiV. 

Wucellaneoue. 295-307 


1. The meaning U that the king Is nskecl by the general law that he 
•hoald admlnliterjojilce according to roUgion and law, bat in particular ho 
IS asked to cast off all anger and avarice 


S. 8eo verie SCO Acharadyiya p. CJO above 
I inuf *15 ‘%eimv5vn?T>in»^ 



ypaavaJkya j Viratoltrodaya—Vytumhiira 0gg 

Vidimdiii, ‘aJoDg with £be]daro«ti%< e , men tpen conversant with 
the pnnc pies of legal science , ^rdAnamth, ‘jvitb tbs BMhraanas’, 

‘along with’, nrjjah ‘the king’, from anger aad avarice being 
particularly averse, Dharm'is&atrdnuadrena ‘in conformity wirb 
» e , without detriment, to Dharma and Sdstra, “Dressed in decent o 

attire, the kmg after going to the court house, with close attention, 
being seated with face towards the Bast, should investigate the cases of 
suitors ” lu this' and the like manner, suits coutainiog the plaint and the 
answer, paa yet, ‘ should administer t e , should investigate 

By the word nrpa^ is lucluded one even other than a Kshatriya, 10 
who 13 a protector of subjects is the principal coarse If 

that 13 not possible, then along with Kskatriyas or Vaisyaa also as has 
been stated before The particular mention o( DAxrmaSdstra is \nth 
a view to point out its chief importance , for in the investigation, 
the scieoce of polity may also have to be followel That has been stated 15 
by Katyayana* ‘By those experts m the J^Aarfnxsdstra aad rersed la 
Artha^datra '* Oo a conflict between tbe Dkarmaa&atra end the Arlha- 
sdstra, however, the greater or less potentiality will be stated later on 

As to tbe etymology of Vyawahdra, KStyayana* says , “ Ti, has the 
sense of many, ata, means doubt, harann or removal is expressed by ^dra, 20 
by reason ol the removal of several doubts, it is known as Pyoca^dra “ 

That, moreover, of this character le of two sorts As says N^rada* . 

“ Attended by a wager, and not attended by a wager , this should be 
known to be of two kinds It is ‘ attended by a wager ’ where a patty 
takes ID writing a certain sam whicn has to be paid besides that in 25 
dispute” ‘He who is defeated in this proceadiog, aball pay so much 


1 See Katyayans Verse, 55 

2 t tf who occupies tbe posltioa of a Itnler of tbe people 

3 See Page fiSZ Jines 14-21 “ 

4 Verse 57 By adopting tbu quotation from Katyayana it is indicated 
that the study of tbo principles ol Political science waa a necessary part of the 
accomplishment of one to be appointed to xnvestigato cases 

5 Verse 2B 

6 Introduction 4 With this aspect of a suit the student may with 
advantage compare the Aclv> Soeranetavn of the Iloman Law The two 
resemble in both aspects 
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SulapSui-^Ueritafton of Vyawahara 


YAinaoalkya 
Vertt 2 

penalty to the succossful party or to tlio king ’ m this of a similar form 
where a condition or wager like this is laid before the writing down of 
the Plaint, that is ‘ a suit with a wager *, one other than this is ‘ a suit 
without a wager 

5 It has been stated ‘in accordance with the Dharma S&itra^, 

there, the Author meutions the position of the Dhartm S’astra, i e , by 
reference to the entire treatise. Thus indeed becomes congruous the 
mention hereafter of the witnesses, disputants, &,c , since these are 
incorporated into the Dharma Sttstra (1). 


10 S nlapaoi 

In regard to the Recovery of Debts and several other titles at 
Law such doubts as arise are removed by this, and therefore, this deliberation 
which removes dOUbts as to the several points is called Vyavahara or 
a Judicial proceeding So Katyj.yana ‘ Vt, has «the sense of many , 
15 am means doubt harana or removal is expressed by Aura , by reason 
of the removal of several doubts it »s known as Vyavahara ” Tan, these 
judicial proceedings, the Lord of the land, should himself personally 
investigate and in company with the Br&bmanas knowing the Dharma- 
sa^lra In accordance with the rules of the regarding the 

20 Plaint the Answer, the Proof, the Trial and the Decision, and not through 
anger, or hatred nor through avarice, nor by partiality Although it has 
been said that the king should himself investigate* judicial proceedings, 
still this IS a subsidiary* condition of the principal point viz investi* 
gation according to the principles of Dharma Sustra (1) 

25 Yajnavalkya, Verse 2 

A king should select as his Councillors^ those persons 
who have become accomplished by learning andstudy^ who 
know the law who speak the truth, and who are the same* 
to friends and foes alike (2) 

1 Verse 20 

1 Verio 350 — ^TLe aso of t&ia expression has the sense of 

inTestigatiOQ earned to a decisioo 

* 3 — gn ■nd -The pnocipal of the 

chief point is and the gabsidiary or aubordioate one is 

4 The words Com^tllort and A*ttwr$ are separately nsed here to bring 
oat the distinction between r^:r (nppomted) and (anappointed) The 

word rrrv stands for tboeo who *ro and has been translated at 

Couartlfor* The word A***efor$ iet«i» Vt» tnose learned Uifchmanas who 
Toluntarily go toaeonrt and are referred to In Terse I, aboTe Cf the /i/dr* 
and the /freu/vrol(7r*f of (ho Itoman system ’ 

0 I # of iho Ve<llf 
C InparinX to friends and foes as well. 



y ijnacalit/a n 

Term 2 J 


appointed and the unappomted ggy 


Mit3.k^h3(rcl/ — Farthec, S^rutena-, by learning, by study- 
ing the Mirndiisd (the science of Interpretation), 
Page 2. Grammar etc ; and also adhyayanena, by study, 

i e- the study of the Vcdds ;Sampannah, aecom- 
plished ; dharmaj&yah, knowing the religion, t. e those who 5 
know religion and the science of law ; satyawadinah, who speak 
the truth, i. e. who hive (established) a character for speaking the truth, 
Ripau mitre chaye samah, same to fnends 
Sibhyas (Coun- and foes afike, unaffected by feelings of hatred, 
cillors) dejcribed love &3. ilea of this description should be invested 10 
as councillors by the king, after conferring upon 
them gifts, and other tokens indicative of respect, that they may 
(Oscome fit to) attend or sit in the meeting or assembly, sahhAsadah. 

Although the expression ‘accomplished by learning and study’ 
has been used without particuhnsatioQ, still Brdbmanas only (are meant). 15 
As says Katyayana*,;— “iloreover, he (i. e. the king), accompanied 
by assessors or conocillors, who are steady, special scholars, of high 
parentage, and who are the best of BrAhomiis, who are clever in inter- 
preting the meaning of Dharma iS^d«/ra, and who are accomplished 
in politics.’’ 20 

Those to be selected, moreover, should be three, the 
plural having been used with a (special) purpose j and also there being 
a text of ManU* viz ' — ^“lo the place where three Brahmanas, versed in 
the Vedas, sit down ” Brhaspa-tl’, however, intimating that the 
councillors should be seven, five, or three, observes * “Where, Viprds 25 
(Brdhmanas) knowing the usage of the people and the Vedds, as well as 
the law, and being either seven, five, or even three, are sitting, that 
assembly is eqaal (In Sanctity) to o sacrificial assembly”. It should 
not moreover, be supposed that (the words) “accomplished by learning* 
and* study” and others, are adjectival of Brdhmanas referred to in the 30 
last verse in (the expression) "aloag with Brahmanas,” it being imposi- 
aible that words having the Nommative and the Instrumental termi- 
nation at their end, should be connected as an adjective and the word 
qualified (by it), as also on acconnt of the possibility of the faolt of 
repetition beingeommitted b y theuse of the expression “by the learned’’. 35 
J. Verse 67 


2. Ob Vin, 11. 


5 Ch I Verse 11. 



gjg MUilcshari— Qiiftfi/cfltioJH 0 / CoKscWJyrs ^yd^iaca'}lkya 

Moreover, Katyayana* has brought out clearly the distinction 
between the Briibtninis and the CoaocUlors thus: — “A king attains 
heaven, who investigates disputes according to law, with the help of 
the Chief Judge, the mimster, the religious preceptor, the BrJhmanas, 
5 and the Councillors.” There, the distinction is thit the Brdhmanas 
are not appointed, while the ConaciUors are appointed. Hence also 
it 18 sald^ “whpther appointed or not appointed, he who knows the law 
is entitled to speak”. 

Among these, those who are appointed should advice the 
10 king on the facts as they stand, and if he would act otherwise, 
then they should dissuade him, otherwise they would be guilty. 
Ka^tyayaiva.* has also said*. — ^“The counciUora who follow him, even 
when be acts with injustice, are co^harers with him in it (the injustice); 
therefore the king should be warned (advised) by them.” Of the 
I 5 unappointed, however, the sin occura only when they speak a false:* 
hood, or do not speak at all ; not when they do not dissuade the king. 
As Manu* has said : — “ Either the court must'not be entered, or the 
truth must be spoken *, a man who either speaks nothing, or speaks 
falsely becomes sinful (guilty) ” Ripau Mitre Cheti, to friends and 
20 foes, in this clause by the (use of the) word cka is indicated that 
the court should also have the attendance of a few merchants for the 
satisfaction of the people. As says Katyayana.* : "Attended by a 
few tradesmen of good family, free from malice, and possessing 
the qualification of high birth, character, age, good behaviour 
25 affluence, and family tradition.” (2) 

Viramitrodaya, 

There, moreover first, in regard to the statement “ along with 
learned Brdiitnsnae” while eipJaiaiQg Che learning, the Author diecasses 
the Bthbrnanas 

30 ‘ Tajnavalkya, Verse 2 

S rutaniy ‘ learning % i e , with the help of the Mimfinah and the 
like, UQ leraianding the meaning ; accompanied by that, with the study 
ot the Fedd and S’dstra, accomplished, i.e., possessed. Therefore also 
dharmajn&h, ‘ who know the law i.«., who ate clever in discriminating 
35 the dkarmT. ani the aoxi-dkarma\ and therefore also who have a 
character for truth-apeaking. Te rtpau mitre cha aam&h, ‘who are the 
same to foes ani friends alike* devoid of hatred, anger, etc. those 
1 Ver£o 56 bee note 4 on p 636 2 By Narada HI, 11. 3 Verso 75 

4 Oh VIII 13 6 Verso 58. 
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^dtHatalkya'\ V)rti(nItrodsya-«Cin0Ki{forf| (hetr quaUJtcalxons and numler 

Vtrta 2 J 

BMhmanas shoaU by the ktag be made couacillors, i e » who will attend 
the courts The meauiog la that boaoar and reapecti etc , should be 
BO ordained for them that they may attend the court for the deliberations. 

By the use of word eia, * and ^ are locloded the ludifiereut 

By the use of the plural Dumber, the Author intends the particular 6 
number stated in other ScnrUs So, moreover, Mann' "In the place 
where sit down three Bt&hmanas knowing the Vedas *’ Brhaspati’ also 
“ seven, five, or three may be the Councillors ” Beally, however, the 
inclusion of the uoappomted Brdhmanaa having been stated before, even 
apart from those, this verse is loteuded to direct others to be made 10 
cooncillors Hence it is that the Chief Justice, and the ministers, iosether 
with the Brdhmanas and the Parohita have bean stated by Satyayana^ 
After premisiog the investiture, it has been stated Attended by a 
few merchantfi of goftl family, possessing the ijaahficstioQsof high birth, 
character, age, good behavionr aod afSoence, and free from malice " 15 
By MasQ* also has been said '-** In transactions between tradesmen and 
artisans, and also among persons sobeisting on agrii-nlture, or on the stage, 
where a decision is impossible to be reached, it shoold be got done by 
the experts in the lifies themselves** This is only indicative. The 
point 18 that whoever is a specialist m a particnlar matter, by him 20 
indeed that matter should he got decided 

Brhaspati’ mentions persons necessary for (a coort oOjnstice “ The 
king should appoint t^o persons — an sccountant, and a scribe— >who 
know the principles of the ectence of words and names, have stadjed 
the lexicons, who are ekilfnl accouutants, who are pure, and who are 2o 
acguainted with the varions alphabets For Bummoniog and gnarding the 
witnesses, the plaintiff', and the defendant, a truthful and confidential 
man should be appointed, eubject to the authority of the Coonctllors*.*' (2) 


S olapSni 

The Author mentions the councillors 30 

YSjuavalhyB, Verse S • 

Accomplished with the knowledge and the meaning of the Vedas and 
the study of the Vedas who know the Dharma iustra and who by habit 

I Ob Vin II 2 Ci I Verse 11 3 YeteeSS 

4 This Terse is not found in Mann, see however Brbajpsti 1 SC 
See TaracJinnd -va Bank of Sonia jl L,It 34 Bom 72, atp 78 

6 Ob I Verses 14, 15 
6 
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ate truth-speakers those who are o! an even mind towards an enemy as 
also to a friend; such should be appointed councillors. 

Katyayana' states a special rule: He, moreover, accompanied 
by councillors, who are steady, special scholars, of high parentage, and 
5 who are the best of Brahmanas, who ate experts in the Dharma Sdstra, and 
are accomplished in the science of polity, along with the chief judge, the 
minister, the religious preceptor, the Brahmanas, and the councillors, the 
king who investigates disputes, attains heaven, and retains it according 
to Dharma.” (2) 


10 It has been laid down that ‘the king should administer 

juBtice*> the Author mentions a secondary course , 

Y^jnavalkya, Verse 3. 

Unable to attend to the administration of justice on 
account of other engagements, by a king should be appointed 
15 (in his place) to work along with the Councillors, a 
Brahmana, knowing all laws. 

Mitakshara ; — On account of his being engrossed in other 
works, vyawaharan apas'yata, unable to attend to the administra- 
tion of justice ; nrpena, a king; sabhyaih saha, along with 
20 the Councillors, referred to above, sarvadharmavit, knowing all 
lawsi all laws i. e. laws laid down in the S^dstras, as also the customary 
laws ; knows t. t. (considers) dvscriminates ; such a one is he who 
kuows all laws ; Brahmana, a Brdhmana, and not a k’thatrvja or 
any other’, niyoktawyah, should he appointed, for deciding disputes. 

25 « Jloreover, such a one possessing the particular qualities laid 
down by Katyayana* should be made. Says he : — “He should be 
self-restrained’, high-born, impartial, not overawing, cslm, god-fearing, 
religions, and devoid of anger.*' ’ 


1. Verses G7, GS. 

2 . Bee Verse C4. 

3. The other reading is vigilaat. 



^Ajhcttalkya 1 
YeT$t 5. J 


Alltikebari>~^ai^ii^ a BrAhmana. 


641 


In the absence oE a BrdlxTiiana o£ this description, he should 
appoint a Kshatriya, or a Yais'ja, but not a 
Page 3. S'ftdra. As says Ka-tyayana^:— “ Where a 
Br.ihmana is not available, he [i. e. the king) 
should appoint a Kshatriya, or a Vais'ya who knows the Vharma 5 
S'dsira', a Stldra should be avoided by all means/’ 

By Na^ada^ also this very thing has been indicated pro- 
minently : — ^“Placing beEore him Dharma-S'dstra, and adhering to 
the opinion o£ the ChleE Judge, with a calm mind (or concentrated 
attention), he should decide suits in doe order." ^Adhering to the 10 
opinion of the Chief Judge, i. e. not posting himself in his own 
opinion. As in the^fespressioo, *tbe king observes the enemies’ army 
with the eyes (in the form) of spies’, the term Chief Judge is here 
used in its etymological sense. He who questions the plaintiff and 
the defendant is a prdt ; and be who sifts or discriminates their 15 
statements, the iocomisteot from the consistent along with the 
assessors, a viv.^ka ; he' who is a prdt as well as a vivdla is a 
PrddvivSka. Moreover, it has been said:’ “He is called PrSdvivaka, 
because, after conaultiog him, the king, in company with the 
councillors, decides disputes after an iuquiry relevaut to the matter 20 
at issue. ’’ (3) 


Viramitrodaya. 

“ Judicial proceedlDgs be eboold bimself persona!]/ ioTestigate ” 
thus it has been stated io the last book. When, however, that is oot 
possible, the Author mentions a coaree 23 

YajuavaUcya, Verses S. 

Owing to being absorbed in concentrating himself upon other 
matters and therefore unable to investigate jodicial proceedings, b; snch 
a kiQO', along with the ceancillors, a Brahmsna kaowing all laws aad 
rules nsefnl for a lawsuit sbonld be appointed for the purpose of 30 
investi<'ating law saits. This is the meaning. Here Kat/a/ana* states a 

1. Versa 67. 

2. Oh. I. 35. 

3 ^ By Vyiss. See Smitl Ohandrika, P. 17, Ii. 3, 

^ Verse 61 
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TdJnavalJeya 
Veres S 

Special role, “ One who is Belf-conttolled, well-born, impartial, not likely 
to create diatrost, who is firm, afraid of the next world, devoted to religion, 
indostrions, and devoid of anger.” In the absence of finch a Brdhmana, 
a Kshatnya, or a Vais'ya should be appointed, so has been stated above. 

5 So says Karada' ** The affairs of the ascetics sbonld be got 

determined by only those who are learned in the three lores, as 
also of those who are versed in sorcery and witch-crafc ; and not 
himself, for fear of creating resentment.” The meaning is that those 
from whose anger there may occnr danger, the investigation of (the 
10 disputes of) these should be caused to be made throngh men of tbeir 
hind alone. 

Even when a determination is made by himself, the co-operation 
of the Chief Jndga is certainly contemplated. 8^ observes Natada* 5 
“Placing before him the Dhirma’S Atlrat and addhenng to the opinion 
15 of the Chief Jadg^i he should decide suitfi in due order, with acalcui 
i.e , concentrated mind.” (3). 


S filapani 

When the investigation of disputes is not 
himself personally, the Author states a course 

Yajhavalkya, Verse 3 


possible to be made by 


One knowing well all laws f e of tho country, the caste, and the 
rest In the absence of a proper Btihmana, a Kshatnya, or a Vaisya 
may even bo appointed, as says Katyayana* ** If a learned BrShmana be 
not available, one may appoint thero a Kshatrlya, or a Vaisya who 
a sa^ivt, -ww avoid wfth effort " 8o 

.Isa Mttnn* “A Brikman. who ,uta.sls only by tho namo of hio 
ca.toOa<0. or oao whomaroty aall, htaaolf „ Brahmaaa, may intorpiet 
. ho la* of tho k ag, tat novor a Budra. Of that king (he admfnte- 
trallon of whoso laws Is made by a SudBt us*, j , 

30 do*) liU a 00 , la tho mad." (3) ' 


I. Kot fonnd In Sfiredi, bni 
S. Ch L35 


*e« Bjbaspitl, I 27 

3 Vcr«> 07. 


TiJ»aeaJl;ya 1 AI}tlkstaari>~J fcreerae dae$sMn g 43 

Verse 4. J 

The Chief Judge and the other councillors if out of passion &c. 
decide a dispute in departure from the dictates of the Smrtis, then 
what should a king do ? the Author says 

Yajnavalkya, Verse 4 

4. Out of passion, avarice, or even through fear, 5 
councillors acting in departure from the rules of the Smrtis 
or from a similar cause, should each be separately punished 
with a fine double of that in dispute. 

Mltakshara?— iloreover, the aforesaid Sabhyah, councillors, 
on account of the uncontrolled away of Raja^ or passion, being 10 
affected by it, T&g^t^oul of passtorij ie., on account of excessive attach* 
ment; lobhat, /rcm avarice, ue., on flcoounlof excess In greed ; bhayat, 
from fear^ or on account of excessive tribulation, smrtyapstam, in 
departure from the SmTtis ».<. opposed to the Smrtis. The term Adi 
or from a simitar capse, indicates doing something which is a 15 
deviation from custom; prthak prthak, secerdlp, each one severally. 
VivadEt, of that in dispute, of the amount accruing as damages on 
account of a defeat in the suit; Should be punished with a double 
of the fine, dwigUnu^m damam ; not however (double) of the amount 
which is the subject matter of dispute. If it were so, there would SO 
be the possibility of an absence of fine in disputes regarding 
adultery or seduction and the like. The nse of the words passion, 
avarice and fear is to limit the doable fine to ( the cases of ) passion 
&C. only, and not to (extend it to the case of) ignorance, mistake &c 

Moreover, let it not be supposed in consegnence of the 25 
text ol Gautama- viz. “ a king has power 
• [ P. 3. L. 16.) over all, excepting Brahmanas,’’ that Brdhmanas, 
are exempt from puoishmeut, as the text is« 
intended to be enlogistlc only. 

As to what has been said* vit., ‘that he(ie. a BrAJii^ana, 30 
should be exempted by the king from six (pnnishments), viz. that 
he should not be killed, imprisoned, panished, exiled, deported or 

1. Tile second ot tbo three qaalitles tis, Ssica, Jiajatend Tanat, 

2. G&nUina It, t. 

3. Gaatama VIIl. 12,13. 
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made destitute (deprived o£ his effects),’ that holds in the case of one^ 
“ Tvbo is a 'web-read scholar, one who knows the usages o£ the 
people, who is versed in the Vedis and the Vedangas, who is an 
expert in the art o£ controversy (or m expounding controversial 
5 points), in History and the Puranas, who is a constant student o£ the 
same, and who follows them in life who is purified by the forty eight 
purificatory ceremonies,^ who devoutly observes the three dutle^^ 
or one who has been trained in the sis* customary duties of life ” 
Thus it (t e the exemption) applies only to one who has acquired a 
10 versatility of knowledge as detailed above and not to any Brdhmana 
merely as such (4) 


Viramitrodaya 

Por tbe CoaQCiIIors giTjDg aa aQ|ust decisioo, paoishmeat should 
be admiQistered by the Riog , so the Author says 

15 YajSaralkya Verse 4 

Oq account of beiog oppressed by passion, etc , in departure from 
the Smrtts, t e , opposed to the Smrits—by tbe use of the word dtUt, etc , 
'opposed to the usage of the coautry’ Ac also should beiDcluded Sabhy&li, 
'CouDCillois*, for tbe purpose of lovestigation appointed to the 

20 assembly, as far as tbe Chief Judge, pj-thah prihak, ‘ separately ’ each 
one, vitdddt , ' of that in dispute, consequent upon a defeat in the dispute 
under consideration, from tbe penalty lo tbe form of an impositiou of a 
money fine, dwigunam damamy * doable the penalty dandydhy ‘ should 
be poDished’, t e , should be made to pay. 

23 By the use of tbe word opi, *ot also are included those not 

known So says Katyayana' ** After correctly comprehending the 
result of the suit, the Councillor should then speak , otherwise one must 
*1101 speak, he who speaka gets twice the penalty By reason of the 


1 Gactaci& VllI 4-11 

2 r> Gautama details these at Ch VllI 14-22 

S These aie study, eacnfice and almsgiTiPE (3 Wgtfcrj r i r^?Tfw) 

4 These are the three Jast with the addition of sigvPT HUMHUfiruei 
Teaching oOiciatlttg at a sacrifice, and leceWing pits See YajTiava'iya I 118. 

5 Verse 80 81 
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fault of the Councillor, whatever la lost, shoald be replaced b; the 
Councillor aa it was before , a dispute, however, when settled b; the 
disputants themselves, one should not investigate ” 

Thus what has been decided after a proper deliberation may be 
considered again, and no penally (shonid be imposed) ont of irritation 5 
due to the defeat of the plaintiff 

There, Conncillors declaring an unjnst deuision, and similarly 
those who subsist on bribes, ns also those who are guilty of a JBreach of 
Trust, all these must certainly be banished ”, the (rule of) punishment 
thus declared by Brhaspati ebonld be ohservedi (4) 10 


S nlpapi 

^ Yajfiyavalkya Verse 4 

These the councillors declaring falsely, should each be punished 
with the penalty double that for the defeated party By the use of the 
word apt ‘even’ is included one digressing away from the judicial 15 
proceeding (4) 


The Author mentions the nature of o Vyamhara 
Yajnavalkya, Verse 5 

If one injured by others in a way which is a violation 
of the (laws of) Smrtis and usage, informs the king, that 20 
becomes a (fit) subject for a Judicial Proceeding (6) 

Mitakshara — Margena, m a way, opposed to legal 
science and general usage paraih, by others, 
Subject-Matter adharshltah t/yurerf.ie attacked, which, rajne 
of a suit io the king, Qx to the Chief Judge, avedayati, 25 
in/orms, i e respectfully complains, Chet in case, 
of that, Cad, which farms thecomphiat, la tbe subject matter of a 
judicial proccecfm^, Vyawaharapadam Vyawahara or ayudiciaf « 
■proceeding is that which has for its component pwts, tbe plaint, 
the answer, the doubt, reasons, deductions, tbe evidence, the decision 30 
and the reasons thereof , its pada, its (« e of Vyawahara) subject 
This IS its general definition 

That {VyawahAra) morever, is twofold a plaint founded on 
suspicion, and a plaint founded on facts As ^ays Narada* — A 


1 I 27 
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plaint la known to be o[ two kinds ; a plaint founded on suspicion, 
and a plaint founded on facts ; (on) suspicion in consequence of 
(defendant’s keeping) bad company; (on) facts, when the stolen goods 
have come to light”. By fJodha is meant, the goods stolen or any 
5 other evidence (thereof). By " goods coming to light ”, therefore 
is meant, tracing (the offence) by circumstantial or direct proof. 
A plaint founded on facts U moreover two-fold J (1) Containing 
the statement of a denial ; and (2) containing the statement of an 
active wrong (by the defendant). As e. g. " Having taken gold &c. 
10 from me, he (the defendant) does not give it back.”, ‘'He (the 
defendant) deprives me of my land &.Q*’ Katyayana' also has 
said t — *‘who does not himself wish to do what is just, or does an 
nnjost act.” • 

Thia(rj/aicaWra) moreover is divisible into 18 kind?. As 
Vt says Manu*: — ^“0£ these (1) the first is the Re* 

* Page 4. covery of debts ; (2) Deposit, (3) Sale without 
ownership, (4) Concerns of several partners 
together, (b) and Resumption of gifts. (6) Non-payment of wages, 
(7) Breach of contract, (8) Rescission of sale and purchase, (9) Disputes 
20 between the owner (of cattle) ond his servants; (10) the law of 
Boundrydispules, (U) Assault, (12) and Slander; (13) Theft, 
(14) Heinous offences. (15) Adultery or seduction; (16) Duties of 
husband and wife ; (If) Partitiou j (18) ond Gambling and betting. 
These are in this world the eighteen topics of Judicial Proceedings. 
2.'> Even these have become muliiplied into many more by the varieties 
of the points at issue. As tays Narada* : — ‘'Their branches amount 
to one hundred and eight. It (a judicial proceeding) is said to have 
a humlrcd branches On account of the mn!tifarionjg?wj cJ haatan 

* tTinsaclions.” 

30 The author points out that by the expression ‘if ho informs 

the king’ is meant, be hirat-U voluntarily goes and informs, and not 
un Icr instignlion of the Vmg or bit lervanU. As says ManU' 
•‘NYul>*rll.ekingor any servant of his shall thcmsolvf cause an 


1. V«r*, lav, ti •5oil.tr ri-a'linf. 
3 I. C'J. 


r. Cluvm, 4-7. 
4. CL. VIII. 43. 
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action OawBuit) to be etarted, or hash np one that has been bronght 
by another.”^ Paraih, 6y others^ t e by one, two, or many others, 
the Anthor indicates hereby that a diepnte may arise between one m4n, 
and one, two, or many men. The text o£ Narada me- Men con- 
versant with law lay down that dispntea between one and many, with 
women, and with servants, are inadmisaible ns a snit refers to suits 
having different causes of action *. ui * i j 

By the expression 'mtorma the king’ is also meant that clad 
in a decent or simple dress, the plaint.ll should inEorm the kidg when 
questioned by him When the complaint is proper, e according 
I law), then the anmmoning of the defendant by sending a Seal &o , 
and the non-snmmonmg of those that are beyond the court a jnrisdiiy 
tion, or exempt from* it (aa being afflicted with disease being evident 
from the context, has not been expressly 
moreover, baa been clearly laid down in another Smrti 
■'At the (proper) time, be (i « the king or his proxy) should 
thus inquire of the applicant’ standing and speaking before liim 
x. * -vrrt.ir suit for, and what is your grievance ? Dob t fear, 

* O^man! By whom, where, when and for what (have 
von be?n) troubled ? Thus should he ask one who has come 
^ . Thii<? mterro^^ated, wbat he speaks (as his 

The (1 J the km" abonid consider along With the 
defflo sand the Brabmanas ; and if the complaint be proper Or 
"ding to law, (an " the aeal, ora messanger, 

should bf m te summoned a person svho fa 

” afflicted with a disease, a minor, the old. one in 
difficulty and one engaged m (religious) duties ; 
(nor) a person who would suffer great loss* if he 
were summoned, a person afflicted With pam 80 
(caused by the separation of relations) persons 
Lw. service, or m celebr ating festivals , the 


10 


15 


20 


25 


Cases where sum 
toons may o** 
may not issue 


enoTO'ised in the 


rt^sed in ill's O DCS r “ * 

he .ee.pt . plai.t pw.e.t.d e.,..l.S.blr by . parly 

' ™ thf pi..e. hr. ..... m is. g.... 

6 
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intoxicaled *, peraons possessed by evil splrita ; idiots or the insane : 
the aggrieved, or persons who are dependents *, (nor) a young and 
helpless woman, a high-born lady, a woman recently delivered, a maiden 
belonging to the highest tribe; (because) these females are declared to be 
5 dependent on their tribes. *A summons is allowed against women 
upon whom their families are dependent, profli- 
Exceptions. gate women, and those who are prostitutes, as 
also against snch as are of low birth or are 
degraded. Taking into consideration the time and the place, as also 
10 the importance or otherwise of the cause, the king may cause even the 
infirm &c. to be summoned and brought comfortably by means of 
conveyances. He may even summon, in weighty matters, hermits 
and the like, who have retired into the woods, after" notice of the 
complaint’ taking care however that he thereby does not give any 
15 offence.” 


The law of arrests which is plain in itself, has been laid down 
by Narada^t — “A plaintiff should arrest a 
Arrest. defeodaot who absconds when the cause is about 

to be tried, and one who disregards the plaintiff’s 
20 words, until the legal summons has been issued. Coufinement to a 
place, arrest for a limited time, restrictions regard- 
The four-fold di- ing travelling, and prohibition from a specific act ; 
vision of arrests, this is the fourfold division of arrests. One 
subjected to an arrest must not transgress 
25 it. IE one arrested at a time propsr for arrests transgresses 
his arrest, he should be punished. One who, in causing an 
arrest, acts improperly, shall also be liable to punishment. One 
arrcsud while crossing a river, or in a forest, or in a bad country, or 
daring a great calamity, or while in similar predicaments, commits no 
80 ^ fault by transgressing his arrest One about to marry, one oppressed 
by a disease, one about to offer a sacrifice, one afflicted by a calamity, 
ns also one (already) accused by another, and one engaged in the king’s 
service ; (as also) cowherds engaged in te nding caUle, cultivators in 
1 . Vetjci 07,1)8. 


;■ '> 5 ' tonv.j.rae,’ 
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the act o£ sowing the crops, artts'tns while engaged m their own 
tKicnpations, and warnora during warfare 

Arrest means a restraint by the king’s orders The weak and 
others (exempted) shall depute their son or some 
*Page 5. other relative , and these (relatives) will not 5 
become liable for speaking without authority for 
another, as will be seen from the text of Narada* ‘ He, who is 
not either the brother, the father, or the son, nor is one acting under 
an order or authority of another, and speaks for him, deserves 
punishment , as does he who makes contradictory statements in 10 
judicial proceedings (o) 


Viramitrodaya 

The laveetigatioo of a Jodicial Proceediog (FyavaAira) Sexog 
depeodeot on the knowledge of the subject of a jodicial proceeding 
( FyaeaAdra ) the Antbor mentions generally the enbjeet 15 

of a Viiacahdfa 

YajHaralkya, Verse 6 

Mdrgena ‘ by a way * e , means which is ootside the and 

good Usage , parairAdharshilcthi * by others lojnred i e , outraged , 
rd.jtle, * to the king of the attack by another, Atedapatt, ‘informs faf, SO 
‘ that *, then becomes vyifKth&ratya padam, * the subject for a jadicial 
proceeding sack as the Recovery of Debts and the like. 

By the nse of the word Chet ‘if% it has been indicated that the 
initiation of a dispute sbonld not be ataited by himself That has been 
stated by Mana* “ Neither the king nor any servant of his shall 25 
themselves canse any action (law soit) to be started, or hash np one that 
has been bronght by another ” The reading yad*, ‘ which ’, is approved 
of Misra and others Which, cy , the Recovery of Debts and the likSj 

he informs that shonld be atilised 

The plnral in paraxh ‘ by otbers % u where the matter at issae is 80 
one Where, however, the points at isane are diS'erent, the text of 
Narada* applies “ Of one with many, agamst women, or against 
agents a dispute is admissible ” 

1 Ch 11 23, 

9 In the place of thtl if 


2 Ch Vni 43 
4 Ob n 12 first qturter 
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By th 9 uafl of tbs word A»j *|Ddsod’ it ib intsnded that what has 
besQ complamed of, must Deceesanly be wvsatigated. Tbers, Brhaspati* 
msDtiODs a special rule “ Tbs preceptor aod the pupil, the father aud 
the eon, the husband and the wife, the master and servant, of these 
5 whflD brought together, a dispute la not permissible. Of one with many, 
With women, and with servanta, a dispute is inadmissible, ae has been 
declared by the learned. That which has been excluded by the king, as 
qlso that which is likely to be against the interests of the citizens, or of 
the nation in entirety, as also aimilarly of the subjects, Others also as 
10 are antagonistic to (the mteresla of) the Oity, village, and the people in 
general, all such disputes have been declared as inalmissible.” 

That subject of a judicial proceeding, moreover, generally is of 
two kinds, from a plaint fauuded on snsptcion, and a plaint founded on 
certainty. A plaint, moreover, is two-fold, in the form of an assertion 
16 and in the form of a denial ; as * my gold has been taken away by him 
^pd * Having taken money as a loan from me, he does not give.* As 
s^yf Kalyayana* — “ What is jast, ha himself does not wish to do, or 
whodoee what is unjust **. Mana* particularly classifies the topics for a 
jQdieial proceeding thus Of these, (1) the first is the recovery of debts, 
20 (2) deposits, (3) sale without ownership, (4) concerns of several partners 
together, (6) and resumption of gifts, (6) non-payment of wages, 
(7) breach of contract, (8) reecissioo of sale and purchase, (9) disputes 
between the o^ner (of cattle) and the cowherds, (10) the law of bonndaty 
disputes, (11) assault, (12) slander, (13) tbett, (14) heinous offences, 
25 (15) adultery or seduction, (16) duties of husband and wife, 
(17) partition, (18) gambling and betting; these are in this world the 
eighteen topics of Judicial Proceedioge.’* (5). 


S olapam 

Yajuaralkya, Verse 5 

In a way outside the Smrhs and good usage, one pursued by another, 
I either monetarily or bodily, one complains when troubled, that is the 
iPoint for the inyestigation by a Judicial Proceeding That is of eighteen 
kind, 80 says Mann’ "or ttoBO (1) the Erst is the leooTery of debts, (2) 
deposit, (3) sale without ownership, (4) concerns of several partners 
together (5) and resumption of gifts, (6) Non payment of wages, (7) 
> breach of contract. (8) rescission of sale and purchase, (9) disputes 
between the owner (of cattle) and the cow-hetd, (10) the law of boundary 
dkpnles, (11) aMaull. (12) .lander. (13) theft, (14) lien.on, offences, (15) 
adnltery cr eedocilen, (16) dntiee of hn.hand and wife, (17) partition; 

1. 8cehiradaII 12 , last quarter ~ 

9. V«ri9 139. 


T Oh VIII 4-7, 
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(18) bud gambling and betting, these are in this world, eighteen topics of 
a Judicial Proceeding 

By the expression if he 'informs’, is meant that by himself a 
dispute should not bo started Btdbssp&ti states a special rule, * The 
preceptor and the pupil, the father and the son the master and servant 5 
oI these if brought in conflict together, a judicial trial cannot be 
admitted* (5) 


When the defendant is broaght by one of the (three) modes 
vtz f by the signet, the written order, or the messenger, what further 
should be done ? So the Author rephea 10 

Yajnavalkya, Verse 6. 

In the presence of the defendant should be reduced 
to writing whatever is alleged hy the plaintiff, and marked 
with the year, the month, the fortnight, the day, the name, 
the caste, and the like 15 

Mitakshara -“What is asted for is the artha, (the relief 
sought) the object to be accooiphsbed , and a plaintiff (Ar/hi) is the 
9 oe who sets it up His opponent is pratyarthi, the defendant 
Before, agratah, tasya, (of) Aim, t e, m the 
The Cbarac presenceofbirD,lekbyam,sA£>uld6e irrjWen, should 20 
teristics of a be reduced to writing Yatha, tohateier, in which 
Plaint mode * e as alleged before at the time of mahng 

the first complaint , and not otherwise , for in 
that case on the ground of departure (from the first complaint) the 
trial would be vitiated For* "one who altera his former statement, 25 
one who shuns the judicial proceeding one who does not put in an ^ 
appearance, one who makes no reply, os also one who absconds after 
being summoned, these are the five varieties of a faulty (3ina) 
litigant ” 

1 haradft 11 33 EatySysna states ths Bevetal amercemeatt for 
these, thus seo Terse 202 
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The allegations of the plaintiS having been once reduced to 
writing at the time of the first comp'aint, it 
P 5 L 9 might be said that writing it over again would 

be meaningless so the Author says Sama 
5 masetyadl, year, month — marked with the year, month, 

fortnight date day d.c as also bearing the names of the plaintiff and 
the defendant, and their castes auch as Brahmana d,c By the word 
Adi, (|c, are also included the amount, the quantity, place, time, 
reason for forbearance^ and the like {Adinx) As has been said^ : — 
10 ‘ That IS termed a plaint or complaint which is presented or 

made to the king, and which contains (the Artha) 
P 5 L. 12 the cause of action which is in accordance with 
the law, which is complete and devoid of 
confusion, which contains the point at issue, jvhich is couched in 
15 significant language, and which is consistent with the claim made 
out , (which is) intelligible, not inconsistant, certain, capable of proof, 
concise yet bringing out the whole cause of action, not impossible in 
regard to place or time , which contains the year, the season, the 
month, the fortnight, the day, the time ihe country and the particular 
20 district, the village, the house or dwelling place, the point at issue, 
the designation, the caste, the personal description and age , which 
contains the measure and quantity of the object to be secured, the 
names of the plaintiff himself and of the defendant, and (which is) 
marked with the names of the anccslora of himself and of the defendant 
25 re«pectively, as also with the names of kings, (which contains) the 
CQUst' of forliearance and the injury done to self (the plaintiff) , m 
winch are mentioned (the names of) the grantee and the grantor 
BhQshd, IS the same as PratijnA or Pal^ha It has no other meaning 
Tl e point to be noted la that at the time of the first complaint, only 
30 the cause of action la written, while in the pre ence of the defendant, 
♦ the year, the month, and other particulars are written 

Although the specification of the year is not necessary in all 
proceedings still it is essential in trials concerning 
P. 'i L. 19 deposits or pledge* gifts, and pnlea, on account 
35 of the text.* **ln tlic case of pledges, gifts, or 

1 Il«a»on for foibe«rane«^t « «] |i,o ,nit I« apparently 

broogl t sfier tl* proper Ume, j Utntiff bmi to explain tie delay 

2 Ilalatnblaltl ref'-rt to ttiti m Ike text of Narada km it ii rot fonn 1 there 

9 T*>n II 23 
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sales, prior transactions have preponderance”. And also m money 
disputes, such as in a case where a certain definite amount was 
brrrowed by a certain person and was repaid in the same year, and 
again in another year the same amount was borrowed by the same 
person, bat on demand he seta up repayment, the utility oE the 5 
prescribed rule would be that payment and repayment in another 
year would be proved. The same (rule) would apply in the case oE 
months. The provisions regarding (the specification oE) country, 
place &c. however, apply only in transactions concerning immovables, 
on account oE the (Eollowing) text.*: “In suits Eor immovable 10 
property, these ten (particnlacs) should be entered in the plaint vis. 
the province, the vill^e or town, so also the particular site, the caste 
and names (oE plaintm and defendant), the names oE neighbours, the 
measurament and (descriptive) name oE the field, the names of the father, 
the grand'Eather &C. as also a description oE former kings. ” Country, 15 
«. g. Central Province &c \ Place or village such as VirSnasi &c , 
Partieular site i e. house, field &c. of the same village (town) properly 
identified and marked out by the specification of boundaries on the East, 

West, &c. Caite — t. e. of plaintiff and defendant such as Brahmana &c. 
Name~-^i. e. Devadatta &c Neighbours i> e. people residing on the 20 
adjoining laud. Measurement i. e, of land such as a nivartana\ 

Name of the field — such as — a rice field, or a rotation-crop 
field ; black-field, white-field &c. And also names of the father and 
grandfather of the plaioEiff and the defendant ; and also a specification 
of names of the three previous 'lings. The object intended is that 25 
the year, month &c , in each transaction should be written as much 
aaly as h aecessarp for that traosactjon. 

Such being the characteristics of a plaint, those (plaints) 
which are wanting in these essentials, but present 
* Pa<^e G. an illusory appearance of a plaint, are evidently 30 
vicious plaints, acd so vicious plaints, have not 
been separately mentioned by the Lord of Yogis^ (Foyiytcam). 

Others* have mentioned for the sake o£ (greater) clearness: 

“ The kinf' should discard a vtclons plaint, which, is impossible, does 
^ 1 of 127,128 2. i «.20jods 

S i *. the sage r<ynctra7Aya. 

4 see Crhasp^ti and Satjayana 160. 
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not dieclos* any injury (to plaiattS) i 3 meaningless or causeless, 
cannot be proved, and which is cjnlradictory ’ Impossible eg 
* the deScndant having taken my hare’s boroi does not 'etarn it, ’ 
Containing or di'closin^ no tnjury, as e ^ ‘ the deEeadant moves 
5 about in his house in the light of the lamp of my house ” 
t e devoid of a definite meaning e g La, cha, ta, 
ta pa, 33 , da, da, ba, d-c Causeless, as e g» this Devadatta reads in a 
charming \oice near my hous-^ ic Ineapahh of proof, os eg ‘'I 
was ridiculed by Dcvadalta with the knitting of his brows”, this is 
10 incapable of proof on account of the impossibility of the means (to 
prove It) Having a transitory character, (there is) no possibility of 
(obtaining) a iMtneas ranch Ie«s a writing , nor, b»ing trifling, would 
It (the fact) be araenabl“ to an ordeal Coniradidory,R% e g "I was 
abus*d by a dumb man ” Or such as arc opposed to the (nsage 
1 •> of the) loivn, nation d.c 

These arc refutable byr their very nature, and therefore are 
not specified Even here ” the mpossihle A,e / 
L fi arc selected as illustrations for the sake of 

explanation,* that too does not pat away a 
20 p’amt whtcli is a combination of several counts ' All the following 
pUmta ere declared as inadmissible, rr that winch is prohibited by 
the king, which is hostile to th* (interests of) citiz“a 5 or to the whole 
nation, or to th* ministers , as also others which are hostile to the 
usages of tlie city, town or eminent citizens” 

25 It has liecn laid above that ** a complaint which joins together 

^ icveral eaa»es of action is not allowed * , hut 
!•* 1 there wouli b« no fault in such a ci«e, if it is 

, ®*pre«rly descnb<' I as a pltml 'mixed np of 
minv obj-rts it lying nnobjec'ionahl^ to allege that ' my 
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IE it be said that o plaint becomes vicious on account o£ 
mimno together several counts in suits for -the recovery of debts’ &c, 
that loo wm not hold. For, the plaint fa aUorrable ''•'.ch conta,„ 
averments like the following, vis. - He borrowed my rupees a 

interest’ ‘I delivered goldinto his hand' and he deprives me of 5 

my field’’ Only (in such cases) on account of a difference in the 
causes of action Uie trials are held separately in succession and not all 
, A nT»o TfatvavailSl* s “ A king, desirous o£ arriving at 

together. Assy utpdlv admit evoo that plaint which contains 
‘’■'“‘'r’Tbtthfah's t — with the principles of 10 
law u The 'fore the meaning of the rule fa, that a plaint containing 

se:;ralcin;: will not be allowed to be established in all the counts 

at one and the Earne tune. 

The word (JriK) plaintiff, includes his son, grandson 
. .A, a common interest. One special y^ appointed 15 

&o., th y „nied to have an identity of mfa«»t on 

as an agent, is also T acvirdinv to the text’— ‘If one is 

acconnt of the “PP™ J by the defendant as his 

deputed by P' „ defeat fa regarded as that of the party for 
representative, his , , js. ” The success or defeat of 

revised and corrected by rubbing off and rewriting, 

it ehonld be written down upon a paper, according 
. t Vt of Katyayana’ viz. " The PrddvMka or 
to the following , j, the plaintiff’s statement, as made 

the Chief Judge ^ then on a 

by him in his The revision and correetion should 

paper, after it has sen ^ answer (of the defendant) has not been 
be “■'<1® ‘"''P „Lr as otherwise there is the tear of the 
filed, and not ’ 

proceeding never endin„. 

1 Verse 137. 

2. Oi 

3. Verse 131- 


20 
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Uenc* Ntirada’ has said : “ He ( i a the Judge) may mole 
corrections in t!ic comp’amant’a first complaint so long as the answer is 
not received, being stopped by th** answer, the correction Bbonld cea«e,’’ 
If ilie CounciUora ciu3“ an answer to be filed without rcvioing the 
pUintifi 3 first complaint, then the Cooncillord should be punished 
acco'ding to the piini8hra"nt laid down in the te\t* {Ri^gtil’obh^l ijr.) 
“ out of pa«Mon, avarice >SLc”, and the itnl ehould be rc-commenced 
by the king, commencing with the solemn affirmation. 
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graodsoQ of sach and aach, the bod of each and sach and bj name each 
nod siicb, witbto the territory of such and such a king, so much quantity 
of gold waa taken aa a loan, for the repayment of that, a demand was 
not made by me apto aaeh and each a time oat of regard for his 
friendship, or was demanded in the last year, , thus, containing o 
these and like recitals comes to be the body of the written complaint to the 
king. Bnt there, ‘yon owe me a hundred of gold, yon having obtained from 
me as much amount as a loan*, is the body ot the Plaint, * Yon shontd 
give*, IS the erpression of the relief, while the rest is useful for a decision 
Thas, where ai much portion of (he complaint becomes established, so 10 
mnch should be stated by the Ptaiatiff m the plaint, and be cansed to be 
written by the king, otherwise it should be noted that there may be the 
fanlt of an undisclosed proof The magnitude of the amount as also an 
excessive cause of trouble may also be lacluded in addition la regard to 
that also, justice which is asked for, must be mcloded m the first la 
information. 

* By the plaintiff ’—this is where it is possible. When, however, be 
IB not available, says Narada’ ** If one be deputed by the claimant, or 
chosen as his representative by the defeodent, be for whom he speaks, 
of those shall bs the victory or defeat (22) He, who is not either the 2D 
brother, the* father, or the son, nor te one acting nnder an order or 
authority of another, and speaks for him, deserves paoisbmeut , as does 
he who makes contradictory statements lo judicial proceedings ” (23) 
Brhaspati’’ “ For persons of immature intellect, for the dull, the 
intoxicated, the old, the women nod for persons enfferiog from a 25 
disease, one may depose for a plaiot or an answer, even thongh the man 
may not have been appointed ” 

In some cases, however, Eatyayana’ pronibits an agent thus 
‘(Jn sccnaations for Br&hmieiJe, drnnkeonesa, theft, sexual interconree 
with the preceptor’s wife, a representalive is not allowed, and aveum 30 

similar other accusations such as, for homicide, theft crim coo with 
others’ wives, eating the uneatable, as also abduction and despoiling « 
of a maiden , for abase, falsa measnres, eimilarly for haired agaioBt the 
king, a representative must not be permitted to be given , the Actor 
mast plead in person ” gg 

The duties preceding the plaint, either of the king, or of the 
Complainant, being too well known in other Smylts have not been ststej 


1 Intr , Ch 11 22 23 
3 Versea 03, 91, Os 


2 Chll 34 
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r Ydjtavallya 
L Verse 6 

by the Anthor of this work e,g , says Katyayana\ “ Wheo a 
party 18 10 posseBaion of a tbiog seized by him, a trial should not be 
started by the king , it should either be restored to him, or it should be 
deposited with a third party ” And Narada’ * One who absconds when 
5 the cause is to proceed, who disregirds the plaintiff’e words, such a 
defendaot the plaintiS' may arrest, pending the summons being 
served (47) If one arrested at a time proper for arrests, transgresses 
hts arrest, he should be punished. One who, in causing an arrest, acts 
improperly shall be liable to punishment” (51) Also, ‘ One arrested 
10 while crossing a river, or in a forest, or in a bad country, or during a 
great calamity, or while in similar predicaments, commits no fault by 
transgressing his arrest ” (40) So, “One about to marry, one oppressed 
by a disease, one about to perform a sactifice, one afflicted by a calamity, 
as also one who is accused ander the law, as also oite engaged m sowing 
15 operations (o2) Cowherds engaged in tending cattle, cultivators m the 
act of gathering the crops, artisans also dnring the period while engaged 
in their occnpations, and warriore during warfare (53) Oue who has 
not yet arrived at years of discretion, a messenger, one about to 
alms, one engaged in a vow, those in difficullies also must not be 
20 arresteJ, nor shoutd the king enromon them” (54) 

Here, the excellence of the Plaint IS ' brief IQ words, bnt rich iQ 
meaniag * as stated by Brhaspati* and others 

Of the fanlt®, such as elated id the text* ‘ Impossible, fanlty, 
meaningless, causeless” and the like, and their absence baa been 
25 indicited by the prefax dn in tho expression A tedUam, ‘alleged ’j these 
moreover tbrongb fear of ewelliog the treatise are not being 
expanded here 

Flaintin' however, must not depose contrary to his farst informa- 
tion, as says Brbaspati That matter, moreover, which one alleges, one 
30 mast not change in form , nor eboull ho resort to another alternative , 
^ If he resorts he is (deemei to be) defeated in regard to tho first” 
Bsfore, however, the iavesligfttiou commences there la no loss to the 
plaintiff deposing more or less That eays Narada’ “ Before the 
answer to tho plaint has been teodered by the defendant the plaintiff 
35 may amend his own statements so long as there Is no eight of the 

1 Verse 1 0 


3 S««Cb in 0 
5 Ch 11 7 


S II 47,49.34 
4 01 Kltyiyana Verio 149 
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TdjnaBalLya T ViramUrodaya-SutapInl-l/a ehangf after lie Aneicer m filed 559 

^erse 0 J 

answer. Of one who has been blonkaj by an answer, all writing oeas.s" 

Here the word answer is nseJ in the eenee of the commoacement of the 

investigation vide the teat of Bvhaapat.' “When both parties have 
snbm.tted their statements in writing and the investigation of the troth 
has commencei, ho who deposes there improperly does not lose the 6 
point. When the answer to the plaint has been filed and the inv.stiga- 

fion has been “f. r^rh' m^tn.ty":: 

thro°rgh onnnTng, a statement is not made by the plaintiff hut 
in the midst of the answer, that may be aoeeptcd for both Hhat 

hPfiril written and alao purified and considered 

BegardingpnriflcationeajsVydsa “With a white ohalk on 
a board and in the ahs.no. of a board, on the gronad one shonld write 
Ld aft r revisioo anjadefeot or soporanity, it shonld thereafter be entered 
m thfnaner ” °For the fale.Se.tion of reoord, Katyayana'.etetes a 15 
in the paper. anything oleo than what is stated by the 

rntrofbythetfendLrthek/og following the law ahonld pnni.h 
each a on® as a ^ 

S nlaploi 

• nf tour feet la this Judicial Proceeding so the Author will state 
herealte° of that the first, of the fool dealing with the Plaint, the Author 

Tajnavalkya Verso B 

Of a Plaint the enbslanoe of which is known nan alone a reply bo 
m; iLrefore in the presence of the opponent the plaint should be 
possible Iher^tw in , mnet state the Plaint ’ so it has 

caused t written the year, the month &o In the 

been stated In oe/er« are to be taken, "the point at issne, 

mmiW ohieols, the onantity, and similarly one's name epeoified in 
another Srorti* 


20 


)ronii — 

^ ^ SR T. 131 cites this teit as of Katyayana wheie the 

Smrtl ’jl, Kaao’a campilatma of Kalyayoaa al-o gives the . 

reading u piWT^^'h " gp 

eamo reading 3 ^,^, and referred to in tfce ailtakshara 

?h text^cited^in Firawifrodaya, and .S wfofoiu, who cites the text of 
nnder^tho text also the text of Vyasa farther on at 1 12 

Satyajana,^ na 193 This text le cited ns the text of .Br^nijwMn 5'mrli 

aWrl,S‘d ft.andh.lt.snnollian-tvn'l.gi.v.Masv.gn.b (h 49, L22) 

^5 TTot'^A“'‘>«y“» Vetss 125, whsio ths resding Is sl-VVimr sn"r 
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Sulapaal — to begin. 


r Ydjhavaliyo 

[ Yene 7 (I) 

Who will have the position of a plaintiff? »'So Narada’ says, 
“He who has had greater trouble, or w'hose object is of greater magnitude, 
to him should be given the right to begin as a plaintiff, and not the one 
(necessarily) who lodges the information first/’ Brhaspati^ states the 
5 characteristics of a Plaint : “They know a plaint to have five points, viz. 
free from the faults regarding a declaration, with the point which is 
susceptible of proof, accompanied by good arguments, precise, and well- 
established* among the people. (6). Brief in words, rich in meaning, 
absolutely free from ambiguity and confusion, devoid of conflicting 
10 arguments, and capable of meeting the opponent’s arguments. 

EStyayana* states a special rule : “The Judge should cause to be 
written the first information as originally deposed on a board with a white 
chalk, and then on a parchment after it is corrected." (6). 

c 

Thus after the plaintiff’s revised complaint baa been written 
15 down upon paper, what should bs done ? so the Author says 

Yajnavalk 7 a, Verses 7 (1). 

, Of the defendant, who has heard the plainti the 

answer should be taken down in writing, in the presence of 
the plaintiff or the complainant. 7 (i). 

20 Mitakshara S'rutartha i.e. the defendant— Is one by 

whom the substance of the plaint has been heard, 
Ths Answer. S'ruto; of that the answer. It is called the 
answer or replication because it appears after the 
plaintiff’s complaint. Lelthyam, sAould he taken down in writing, 
25 i. e. should bs reduced to writing. 

In the presence of Sannidhau.'o/ the first informant, pffrva- 
A'Zxk.'ZtSya, lite i. e. thkit Viim. An answer is that which 

■«is a refutation of the complaint of the plaintiff. As has been said': 

1. Kot fjonJ In ^'Sr<t>U, but tWi Ii cited ti a t*xt of KatgSysM, 
(V. 152) in iTTHT tod other wotkr. 

2. Ch. III. Vericf 5, C, cited in ntgUnnandsn* p. 12 (Jolly). 

2. R W. 

4 V«r»*l2t>. 

5, Dy I’/»i*{eti. Sec EmrtleLeBdrlka p. 42. ]. so. 
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FJ taraUct/a *] 

Vine 7 (1) J 

"Mea verged lo law consider that an answer, which covers (the points 
raised in) the plaint, is concise, unambiguous, not inconsistent, and is 
ea'ily intelligible without an explanation ” JFX/cA 
*P 7 coiers ihs points tn the plaint \ e is capable o£ 

refuting it Concise i e according to ( the rules o 
of) justice, not inconsistent with justice Unambiguous \ e free from 
doubt Not iiiconsisten/ t e not contradicting statements made 
before and after Not intelltgtUe tcilhoul an explanation, t e the 
meaning of which requires an explanation on account of the use of 
obscure words, or on account of the tmphalioa or express use of 10 
cases and compounds (which are) difficult to split up orb^ reason of the 
use of expressions (cnrrent only) in the language of foreign countries 
That which is not so tainted is called a proper answer. ^ 

P. 7 L 4 That, moreover, is four-fold vie admis- 

sion, denial, confession and avoidance and former 15 
Fourfold answer judgment or res judicata As says Katya-yana ' 

“An answer is fourfold viz by pleading the truth 
or the falsehood (of the plaint), or by setting up a special plea, or a 
decision in a former judicial proceeding ' Of these an example of 
the answer by admission, Sampratipaiuh, may be found in the case 20 
where the defendant, being charged by the plamtiS that he owed a 
100 rupees, replies by saying “yes, 1 do owe (the amount) ’ As is 
said* “It(i e an answer) 13 called an adnussiOQ, when the truth of the 
point at issue is admitted An answer by denial, Mithyd, is on the 
other hand made by saying, “ I do not owe (the amount) So aUo 25 
Katyayana® If the defendant give a denial to the claim made, that 
(answer) is known in law as a denial ’ 

Such a denial moreover is of four kinds os e g ‘This is 
false T do not know at all ‘I was not present * 

Four kinds of there at the time (of the transaction)’ and T was 30 
denial not born at the time% thus four-fold is an 
answer by deniaP 

1 V-crse 165 2 by KUyayana Verse 168 

3 Terse 167 

4 Nirada Ob II 5, Also Kstyiyana 1C9 
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The (answer by) confession and avoidance, Pralyatcaskandanam, 
ia, e g. thus: "true it is that I received, but I returned 
P. 7. L. II. It, or obtained it as a gift.’’ As says Narada,^ 
"If a defendant, admitting plaintiff’s written 
5 allegations, sets up a plea, that is called a confession and avoidance.” 
The (answer by a ) former jndgment, Prdnny^yam, or Jies Judicata 
would be where the defendant would speak thus, ‘I was sued by him 
on this cause of action, and in that suit he was defeated in a trial at 
law’. It has also been said by Katyayana^ : ‘T£ a person, though 
10 defeated by the customary procedure, again files a written complaint 
the answer to him would be, 'you were defeated formerly this 
18 called the plea of former judgment.” 

The characteristics of a proper answer having thus been 
established, the viclousneBS of those answers which 
15 P. 7. L. 17. are without the charactaristics of a proper answer, 
but which bear tbe resemblance of an onswer, ia 
self-evident. This has also been made clear in another Smriti’ 
"That answer which is dubious, departs from the point at issue, is 
either too short or too long as compared with the point at issue, 
20 covering only a portion of the claim, and is of the like sort, cannot be 
called (I proper answer. An answer which is irrelevant, incomplete, 
of concealed import, and is inconsistent, as also that which can be 
understood by an explanation (only), and which ia unreasonable, is 
not an answer which will establish the filea set up”. Of these : 
25 Stim/ydAam, * a dubious answer’ is c. g. where it is alleged that 
defendant borrowed 100 gold coins, tlie defendant answers ‘ yes, 
1 did borrow (something) but (I am) not certain wlicthcr 
ICO gold coins or 100 Mashas*' Prakriadnyat, ‘Departs from the 
po'ml at issue,' os where in a suit Tor 100 gold coins, the defendent 
no '* answers ' I owe 100 pnu'M yl/yn/pum. 'Too Rmall,' as where in a 
a mil Cor 100 gold coins, the answer is ' I owe five.’ AUhhTiri, 'Too 
large,’ as where in a suit for 100 goM coins, the defendant ntiswera 
1. Ct. K&tjajsDS 170 
5. Veriel71. 

3. Of. Kitrljaas 174, 175. 

4 AroW n.iiare, p»Tl of t oij. Htn: «p:»» 

sp«'-5rs: 
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Vertes 7 (i) J 

‘ I owe two hundred Pdkshaihadedmyapi, Covering only a pari 
of the claim, as where in a suit for (recovering) gold, clothes, &c., the 
defendant answers — 'only gold was recovered, nothing else 
Vyastapadam, Irrelevant, as in a suit for recovery of debts, 
defendant answers with reference to an entirely different matter, as, 5 
e.g.f in a suit for recovering 100 gold coins, defendant answers — 

* I have been beaten by him *. Avydpi, Incomplete, i. e., not 
covering the particulars of the country, place, &c., as, e g., where it is 
alleged. ‘ He has deprived me of my field to the east of Waranasi 
in the Central Provinces, defendant answers.’ “ Yes, I have 10 
deprived him of afield” higddh&riham. Of concealed import, e g., 
in a suit for 100 gol^ ooias, defendant retorts thus 'what I Is it 
I alone who owe anything to him ? ’ Here by this dubious statement, 
it is implied that either the Chief Judge, or a Councillor, or the 
plaintiff 18 in the poaltion of a debtor to some one else and thus the 15 
statement has a concealed import. Ahdlam, Inconsistent, xe.. 
Contradictory having regard to the statements made liefore and after; 
as in a suit instituted Cor 100 gold coins, defendant answers, ‘yes 
I did receive the amount, but I do not owe it.’ Vyahhyigamyam, 
"Requiring explanation, i e , intelligible by the help of explanations 20 
required^ by reason of the implication or express use of cases and • 
compounds (which are) difficult to split up, or by reason of the use 
of expressions current in the language of foreign countries As for 
example, in a suit for 100 gold ccrins due under a paternal debt the 
defendent answers! ‘As for the expression (a hundred 2) 

1 . This tss been giyen as »d lastaoce of the < Implication or ezp/ess 
Q 3 e of cases and campooads (which are) difficult to split up (| 

Here, Ihe answer of the defendant is capable of a twofold 

interpretation — 

(1) From the Defendant’s side it may be said, * even supposing the * 
expression gnhaa-t' alatya piluh means that my father had received a hundred 
coins, I do not see lU connection with gold.’ 

(2) The plaintiff on the other hand, or even, the court might read 
in the defendant’s answer, ‘ an admission of the receipt of lOO gold coins 
by the father/ 

And lastly, the fact that the answer u capable of an interpretation 
either way as stated above is in itsoll an evidence of (a 5 ‘a compound 

difficult to be split op', another reading is 3^g^=itrelevent, fanlty. 

5 
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having been accepted), I do not know its connection with gold coinff 
and my father-’ Here, the real meaning (of the defendant’s answer) 
is this: " As for (the expression grihita-^ atasya piVuft) my father 
having accepted a hundred coins, I am not aware of his having 
5 received gold coins” Asaram^^ Unreasonahle, te.f opposed to reason. 
As in a suit alleging ‘ he borrowed 100 gold coins at interest, but did 
not the principal,’ the answer is * True, I have paid the interest, but 
not receive the principal.* 

By the use of the word ‘ answer ’ in the singular number, a 
10 combination of answers is excluded. As says 

* Pages. Katyayana* — "That which admits part of the 

claim as true, sets up a special plea^ to another 
part, and makes a denial of a third, is regarded as no answer on 
account of the mixture (of aeveral pleas).” The same Author* thus 
15 explains the reason why such (a statement) is regarded as no answer : 
“ In one suit, the burden of proof cannot lie ’on two litigants, nor can 
both obtain judgment, nor can two proofs be adduced simultaneously 
in one suit.” In a combination of the answer by denial and by special 
exception it is incumbent both on the plaintiff and the defendant to 
20 adduce evidence, as has been said : " In the case of a denial,^ the 
* proof rests on the plaintiff, while in a special plea, on the defendant.” 
The simultaneous proof by both in one transaction is contradictory. 
As for instance where the allegation is, ‘‘ he has taken gold and 
100 rupees”, and the answer is “gold wag not taken, 100 rupees 
25 were taken, but were returned.’* In a combination of the pleas of 
special exception and former judgment, the defendant alone has to 
adduce ovideoce. “ In the combined plea of former judgment and 
exception, tlje defendant mnst exbntiit proof.” As where the 
^ charge is that gold was borrowed and it Is met by an answer that it 
30 was returned, and also that the plaintiff was defeated by a judicial 
trial with regard to silver. Here the former judgment should be 
proved either by (prodadng) the decree itself, or by the evidence of 
1. KahjSyana illattrfttes tbas: 

2 VeT" it? ^ I WSURpI ^l^nRsnit I 

\ V.'mo'S? o' 

6. ftrnii— fqxjn siwvw? Baiambbat^i p. L. 19. 
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those who gave (or were present at) the former judgment, while a 
plea o! special exception should be proved by witnesses, documents, 
&c. Thus there is an opposition between the pleas oE res judica/rt and 
special exception. 


The same would be the view in the case of a combination of 5 
three pleas in an answer. As, e.g^ where it is alleged ‘ he (the 
defendent) borrowed a hundred gold coins, a hundred rupees, and 
also clothes, the defendant answers True, gold was borrowed, but 
it was returned ; the hundred rupees were not taken at all ; and as 
regards clothes, he has already been defeated in a former judgment.” 10 
So also io the case of a comhinatioD of four pleas. 

These mixed* pleas constitute vicious answers when set up 
simultaneously, each particular plea not being 
P. 8, L. 12. likely to be established without its particular 

proof; but when taken separately they are good 15 
answers. The order is to be determined according to the will of the 
plaintiS, the defendant, and the councillors. 

When, however, there is a combination of two, that plea, 
which contains the most important point should be taken up for proof 
first, and the suit should proceed ; the minor plea should be 20 
taken up afterwards and the trial determined. Where there is a 
combination of (the plea of) admission and another plea in answer, 
the suit should be tried by taking up the other plea ( for proof ); for a 
plea of admission there being no (necessity of) proof*. 

Ah Harita after observing s *If a denial and a special 25 
exception should occur together, and if the plea of admission be made 
with any other, which of these shonld be accepted as an answer ? ” 
has remarked: “In such a ca^e, that which contains the most^ 
important point or which is condncive of proof, is to be considered 
as an uomixed answer ; any other answer becomes otherwise ; ” SO 
t. e. it becomes a mixed answer. 

The meaning is that the order in which such mixed pleas are 
taken up for determination depends on choice by regard to the plea 

1, II being Imposs’ble to addaco evidence for both the pleas 
^ImnUaneoaBl^. 
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that survives last. OE these, the plea containing the important point 
occurs, as e g. where in a suit it is alleged that "the defendant borrowed 
gold, one hundred rupees, end also clothes" and the answer is, ‘‘True the 
gold was taken, but one hundred rupees were not taken, and as for the 
5 clothes, they were taken, but were returned.’’ Here the answer by 
denial being the important plea, the trial should proceed after taking 
plaintiff’s evidence. Then the trial should proceed with reference to 
the clothes. The same order should be followed in the combinations 
of denial and previous judgment, or of special plea and previous 
10 judgment. Moreover, in the same suit, where the answer is " True, 
1 received the gold and the hundred rupees, (but) 1 will repay (them); 
the clothes however, were not received, or having been received, were 
given back ; or that he (the defendant) was defeated formerly in 
regard to the clothes” ; in such a case although the admission is the 
15 most important point, there being no necessity of evidence for it, 
the trial should proceed after taking evidence on the plea of denial 
Where, however, the denial and special plea cover the whole point, as 
a. g. where the plaintiff identifying his cow by the horns, says "This 
is my cow, (it ) was lost at a particular time, and was seen today in 
20 this man’s house while the defendant says : " This is false, the 
cow has been in my house even before the time mentioned by him 
(plaintiff), or it was born in my house.” It cannot be said that this 
is not an answer, as it is competent to meet the point in dispute, nor 
can it be a simple denial, as a special plea has baen introduced. Nor, 
25 there being no admission of a portion of the plaintiff’s case, is it a 
epecial plea. Therefore this is an answer by denial coupled with a 
special exception. Here defendant has to adduce evidence, on account 
of the text' "the burden is on the defendant^ in (.the caaa of) a apedal 
exception.” 


30 It may be asked, under the text* : "In a denial, the evidence 

should be led by the plaintiff ” why does not the 
P. 8. L. 31. burden (m the above case) lie upon the plaintiff ? 

The answer is that the text applies to a pure 
denial. Then it U asked why should not the text' "In a 
35 spedal exception, the burden is on the defendant” be made 
_ likewise applicable only to a simple plea of special exception ” ? the 
1 . 2 . 
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answer IS, “no, this cannot hQ, every plea of special exception 
necessarily involves a denial , and therefore a special exception pure 
and simple can never occur. ” 

As the wellknown plea of special exception contains an 

admission of a portion of the plaintiff s ca«e there 5 
* P. 9 13 a denial of the rest As ep “ True, I did 

receive a hundred rupees, but I do not owe 
(the amount) now, as I have repaid it ’ In this example the 
particular point to be noted is, that there is no admission of a 
portion of the plaintiff’s case This moreover has been clearly laid 10 
down by Harita — “ Of the two an‘>wera viz of denial and special 
exception, the special exception should be accented (as an answer) ” 

Where the pleas of denial and previous judgment cover the 
(whole) point at issue — as la the allegation, "He owes a hundred 

rupees to me" the answer is “ This is false, he (the plaintiff) has been lo 
defeated formerly on this point” , there also the burden of proof la 
on the defendant, on account of the test’, * When and 

special exception are set up as a combined plea the defendant should 
exhibit proof ” Because, the plea of a former judgment pure and 
Simple can never occur, and (therefore) it might be said that the plea 20 
IB no answer, likewise, the plea of admission is a good answer 
(precisely) because, it meets the point at issue by admittiag as 
established the claim which in the plaint was staled as the matter to 
be established 

Where, however, there is a combiuation of a special plea 25 
and previous judgment, as eg when charged with having received 
a hundred, the defendant auBwers, “True, it was received, but it 
was returned and, moreover, he (the plaintiff) has been defeated 
before on this very cause of action ”, m such a case, proof will be • 
exhibited (m the order determined) according to the defendant’s 3o 
choice Then the result is, that a double proof in one suit by the 
plaintiff and the defendant should not be allowed 

Viramitrodaya 

When the nature of the compUiot has thus been reJaced to 
writing bf the king the Author praceele to state the function of the 3j 


J Of Vjasa 
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Anlhoritv Bhoald grant time to the Dafendant Also what the Author 
will atato hereafter, that is atalod to be the additional time ( ) 

Vvaaa' "It at that time there ocear no fault indicated by the 

r a ,r..t»bhshthiBCBse)b,riioaoeof witnesses, bat it he resorts 
the amoante 

The nlaintiff, however, does not get lime for the fermnlation of 
, Q TTakvavana* “Since the commencement of the 

! w.s° resolved upon bj him after a long deliberation, therefore 

l;ert“n:g.u::e^ne^ho^. proceeded against, ehon.d, however 
get time ” 

To this Brhaspati mentions an eieeption -“If the plaintiff owing 

. tnritv IS not able to declare, then time ehoald be given by regard 

to imraatnrity, i the canacitv ” When, however, the defendant 

«r.n of c.u«r^e,erlbed by’ the S estree, doe, not 
without the Oiisle t j j.feated, vide the text* 

l“Xs hm former .Lment, one' who .buns the judicial 
°°° one who does not pat in an appearance, one who makes no 
proceeding, snmmoned rune away , these are stated 

r^^’ineirvarietiesotafaulty (dine) claimant-’, as also under the 
to be the five 

afte; the laps^of'seven nights he become, defeated, and deserves penally 

. -vssw moreover. « of four kinds as says Katyayana' 

n, n thrrrnt’h or the falsehood (of the plaint), setting up a 
“Ploadingthe trnt , j„dioial proceeding, thus, the 

special plea, O' ® “ Vvasa’ “Admitting the trath of the point at 
answer » four ^ a reason, (is known) as a special 

■;,r- a, false (,s known) as ffsmel Brhaspati- “If a . 


2o 


161, 162 
tbe two 


“T ZirT^TTuo attnbaled to Katyayana See verges 
^r.“e the reading le different m will be found by a comparleon of 

r,.v»,_The other ..aamg^pa. ‘thro-Sh ornokodnoH- is boiler 

4 Cl Katyayana Verse 202 

Verse 134 - tt ie 

cf B.haepet'I’'^ d ' V.r.o 16, 

Of Keljayane Yene loS B Of Ketjly.i,. Verse 171 
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non.proof IB the faalt in the plaiet. . ' 

Pmljava,kar.d^nc, vide this text of Brtaspati It “ - 

while admittiD^ plsmtiff's wr.llen .llegatieo. sets op a plsa, that is 
called a confession and avoidance ”. 

The second.’ as in a pla.nl that < thi. land is mine a. it has coma 
to me in sn.ccssive generations’ the same is the answer This, 
moreover, is in reference to a valid plea in defence. 

The third as in a plaint that ‘this land is mine, as commencing 
r 1 . s nfiriod it has been mortgaged with me by the owner, the 

ZeTt orcncmgfmm dr, years" ago, that has been mcrtg.ged 
aoBweris comm „ also is in reference to a valid 

II a “w'Z “leaf “In transactions of mortgage, gift., anl sales, 
So prior 1 . more powelfnl ” Here also, for dispelling fran I , proof, 4c , 
has to be adduced 

Thaansworofa-formerdecsion’is, however, 10 thi. form, via , 

“ In regard tc this cause of action, he has been conquered by me . 

and the like. , ,, 

H.r. KStvovana* — “Thatwbuh admits part of the claim as 
* 1 ,n a eoecial plea to another part, and makes a denial of a third, 

tine, sets up a sp account of the mixtnre (of pleas) . 

is regarded as meaniog of the text thus In a claim for a 

Mere, some exp oettaioly, tweutyflve has boon paid off, 

hundred taken. (proper) answer, and 

and twenty Hv harden of proof cannot lie on both 

hence aleo W mdvmeni, not can two proofe bo adduced 

litigant., -O'/- thi/tex"t> becomes consistent. 

Bioiultaneoasly lu ou • n 

.viiaf the aforestateJ mixed answer 19 admissible, and 

Some eay ^ pjap,, Uot that snch a 

that thoiefoio all t -..cblo, as it is generally seen , not that ouch 

oahjoct matter it.o u ^ impossible to prevent the tendering 

an answer mnet not ^ ,„ch on answer 

of an anewot h«*” , a,sp„te the anewot which challenges an 

defeat alone wil l 1°“°" L 

; rn^rliii^ns this text to Natada Bee text p 7 k 12 

1 fcccd °in tbo ■Extracts from Brhaipali pubhlhed by 

on W. Vol SSSIII 

f . . , be osTV the ..™»d variety Ola on, dlmi 

3 YajBaTalkya II 2^ 

4 Verse 182 

6 01 Katjayana Verse 190 

6 



ftir^ Mltikshari — of evid€net f Ya)»avalkya, 

I VerssriS) 

oath, and also consists of a denial, tha*^ has the illusive appearance 
on Bcconnt of the combination This is the meaning of the sentence. The 
rest, as also the espiession ‘ in one part ’ repeated twice is a repetition. 
Indeed, in such a case what would be the effect of the text ‘ In 
5 one suit The answer is In one suit in a simultaneous 

manner, there cannot be (adduced) evidence by both , this and the lihe 
IS its meaning Or shortly stated, that text is intended to prohibit 
evidence bv both to be simnltaneonsly adlLCeJ 7 (1) 


After the written answer is thus filed, the e8*^ab\i8hmeDt of 
10 the point at issue being dependant on the means of proof, it 
may be asked who should exhibit the proof ? Anticipating this the 
Author says 

■Xajnavalkytt, Verse 7(2) 

Next, the plaintiff should immediately have written 
1 0 down the evidence by means of which the matter in dispute 
(or alleged) is (proposed) to be established 7(2) 

Mitikshara — Tatah nett, after the answer , arthl, the 
Plaintif, one who has to gam a point , sadyah tmmediatelyt even 
immediately after , lekhayet should have written down What has 
20 been sworn to in the complaint and is to be established is the 
Fratijfiatartha, the matter tn dispute Of that the sadhana, 
means of proof, te that by which the matter is to be established, 
t e , the measure (of proof) Here, by saying (the plaintiff ) * should 
have immediately written down it is implied that some delay is 
25 allowed m stating the answer That, moreover, will be discussed 
in detail later on 

c" By saying that ‘ the plaintiff should have written down 

evidence for proving the point at issue ’ it la 

P 0 L 15 meant that the party who has to gam the point 
sbooW liave written down the means of proof of 
the point at issue Therefore, in an answer where a previous 
judgment is pleaded, the previous judgment itself b<*mg required to 
be proved, the defendant him-eU w regarded aa the plaintiff, and 
so he himself should have his means of proof written down So also 
6b m an answer containing a apecul plea, the special plea itself being 
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YA] acalAya n 
VtTte 7 {2) J 

required to be proved he who sets up the special plea, himself comes 
to be (in the position of) the plamtiff so he should have the proof 
written In a denial, however, the original complainant is himself 
the plaintiff, and he should exhibit the means of his proof 

saying Next the plaintiff should hare written down &c ” 5 

it 13 intended to be laid down that the plaintiff 
B 9, L 19 himself should cause the proof written, and none 
ehe And, hence also, m the case of an answer 
by admis«iOQ there being no point at issue, neither the complainant 
nor the defendant being in the position of a plaintiff, there is no 10 
indication of the means of proof, and thus it follows, that the trial 
cornea to an end at tiiat very stage This very rule has been clearly 
stated by Hanta, — In an answer containing the combined pleas of 
former judgment end special exception, the defendant should exhibit 
proof , while m the plea of denial the ongioa! plaintiff , (but) in the 1? 
plea by admission, that proof, is not necessary at all ’ 


Viramitrodaya 

The determioatioQ of the reaolt by the kiag being based oa 
sTidence, aad the exhibitioa of that beiog (be duty of the plaialifT, in 
regard to him, the Author states the third part of the proof 20 

Yajaavalkya, Verse 7 (2) 

Tafdh ‘ next, ’ when a proper answer has been made by the 
defendant and also cansed to be written by the king, arMi ‘The 
plaintiff',! e, the pirty who has to establish the statement made, 
respectively either the plaintiff or the Defendant as the case may be, 25 
fraitj pA?ui- i e c5 the maitAT jJnJ/ AljatAd 

by oneself sdtf^anaffi 'means of proof ' such as witnesses, docnments and 
the hko bimsejf bsviog set ont, sbonll canse to be written through 
the officers of the king By the ase of the word aadyah, ‘immediately,' 

IS meant that in the matter of the exhibition of evideuce, no delay ehoald SO 
be cansed Thus says Katyayana* “ No loss of hme should I e caused 
by the king m the examination of witnesses , great harm might resnlt 
from (lapse of) lime, in the form of the taming away of justice *’ 

That means of proof moreover, is twofold, haman and divine, 
as eavsBrhaspati* “ Evidence is declared to b“ twofold, human and 35 


1 Verse 530 


Ch Y 27-18 
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Yijuavalhya 
Vent 7 (2) 


divine. Each of these la again divided into a number of hranchea by 
eages declaring the principles of law. "Witnesses, documents, and 
inference, thna human evidence is declared to be threefold Commencing 
with the balance and ending with the Dharma, thus the divine evidence 
6 13 declared to be nine-fold ** 

That evidence, moreover, is the means of proof This has been 
elaborated above Such proof, however, is not necessary in an answer 
of admission In regard to other answers, Vyasa stales a rule thus “In 
the pleas of rtfSjKiffCa/a, and that of a special plea, the defendant should 
10 alduce evidence , in the answer of a denial, the first deponent (the 
plaintifQ , JO an admission, one need not prove ” Here, by the use of 
the word * special plea is intended to state a stronger reason, as th® 
Author toifl stale' farther on “ If the first claim be invalidated, then 
those of the next claimant ehould be examined t Katyayana® “1^ 
15 after the plea of adcnisstoo, a special plea is set up, and if it is stronger, 
then the case of the defendaot must be proved , in the absence of that, 
the other is deemed to be established* “ The cause of the debt viz the 
acceptance of the lean, as alleged before by the plamtiS’ being admitted 
te accepted another stronger reason, such as payment back and the like, 
20 if it IS set up ID the defendant*® statement, then that is to be established, 
and not the other, by reason of the role of equal and less force. This 
la the meaniag. 

In a plea of denial, however, the burden of proof by this worldl}* 
evidence is on the plamtiQ' , while of the divine evidence in the form of 
25 an ordeal, oath, or both, on the defeodsot himself <'Ko one ehould 
compel the complainant into an ordeal ; to the one who is complained 
against should be administered an ordeal by those well-vereed in the 
(rales as to) ordeals ’’ In this text*, m the first half a prohibition against 
the complsiuant contained id the first half, that kind (of evidence) i® 
30 restricted in the latter half to the person proceeded against upon the 
principle that “when a fact which is established, is opened out,” it 
Ytivt^TirB a Te'tfciictive proot sajs the revered Mis ra The 

* Sampradaytkas, however, bold that here by the word complaint is meant 

1 YajfiaTsltya II 17 

2 Verse l»l 

3 the other reading is m fr/g stiTTcI.— u established, 
and not the other In the comments on this rerso Viremitrodayo appears to 
accept Ibis reading 

4 t t bnman eridence 

8 01 Eltjayaoa Verses 244, 411 
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YdjKacaHya' 
hr»e 7. 

a conipIatQt ra^ardio^ tbeAi as9o)t» anJ tha ]ti.d accasations. Iq tbe case 
ofa deQia) s^aiQdt a claim for a debt etc^, the/ sa^ that even tba 
diviae proof ib al'^o oq the pUiDtilT. (7) 

S ulapaci 

Yainavalkya, Verse 7 

After the defendant has comprehended the meaning of the plaint, 5 
his ansi^er should be caused to be written m the presence of the 
deponent of the plaint Eatyayana' mentions the time for the answer 
“For transactions of recent occurrence, immediate only is ordained , while 
for those of duration, the chief authority may give time to the defendant " 

The cbaractcrialics of an answer and its varieties are stated by 10 
Narada* “Men versed in law consider that an answer ivhich com 
prehends (the points jaised in) the plaint, is concise, unambiguous, not 
inconsistent, and is easily intelligible without an eiplanatioa ’ 
'Comprehends* t e covers “A denial, an admission, setting up a special 
plea, also, and a former decision, are the answers stated to be four by 15 
those versed in the principles (of law)” “If a defendant give a denial 
to ft claim made, that (answer) is known m law as a denial “ As says 
Brhaspati “After hearing the plaint, if the defendant admits it that is 
called an admission hy the scholars of the Sustrds If a defendant, admitting 
plaintiff’s written allegations, sets up a plea, that is called a confession 20 
and avoidance If a person, though defeated by the customary procedure, 
again files a written complaint the answer would be, 'you were defeated 
formerly’ , this is called the plea of s former judgment,’ 

After the recording of the answer, one should endeavour to prove it 
So saysBrhaspati* ‘After the first statement and the answer are recorded, 25 
and the judicial proceeding has commenced, the two are welded together 
like two balls of hot iron Where there is a*doubt about the truthfulness 
of the witnesses for both, and the two are in suspense, then as wise men the 
two should effect a compromise (while the uncertainty lasts) ” 

In the absence of a compromise, the rule in the , text* ‘then the 30 
plaintiff &c ’ prevails, By the word plamtitt’each is indicated m regard to 
his own side, and is to be so taken Thereafter, the plaintiff should cause 
to be recorded the proof ofj’guchuilnecses. documents Ac, which are the® 
means of establishing the point made out in his plaint, and which have 
the oharacterlstio of truthfolness, and not after an interval of time (7) 35 


1 Yerse 153 

2 Iq the SmrtichandrikS this text is cited as of Prajaptiu, tee 
P 42 L 30 

3 Ch V 11, 12 
4, Y»}3 II 7 
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What nsKt ? So the Author says 

Yajnavalkya, Verse 8 (1) 

If it (the proof) succeed, he obtams success , if other- 
wise the reverse i e , if it do not permit, he fails 8 (1). 

’’t iyiUak«ha'’5, ‘.—Tasya, le , o£ the means oE proof 

having tiie charactcriattcs itiferab'e from the several te\ts to be 
mentioned further on, about the written documents, witnesses^, dc , 
presently to bo deacnbid, Slddhau i« ths ease of success, if 
occomphshcd, siddhim, sii'cm, in the form of accomph-hing the point 
10 at issue prupnoll, ato, o/Aer, than this mode, anyatha, 

oMerifjse, the lion establishment of the (means of) inroof in nny other 
manner brings oiii apnotl the reierse, Vlparltam, i e , the non 
accomplishment of the point at issue which is indicative of n defeat 
Thu is the construction 


15 Viraraitrodaya 

The Author states the foiulh stage, koovo as the decision of 
the pOfOt lovolred 

YajCavalkya, Verse 8 (1) 

Tisys «olthal*,» e of the point lalj out hy ovtdoaco euch as 
20 thewitneMes or other in^ins, ‘if e*tn!,)i«he I i e. if home 

Out, sirfrfbn, ’ * niccfM, ’ I f vicloty ; atyiiAi, ‘ othorwjPtB ’ i e. if not 
jrotel, cipirS'fn, • rcTcr'e’, i e. iion-»ticc«'M, Hpnoti, ‘he rcIb*, This 
u the inesnmg. Accor Imj,' to the MUak«harj, viparllam, ‘rererae’ 
raeani IKsnyum, *1; oken that i« Joultfut f(J) 


Tic AMlior luTin^ llm. .I'j'riU-.l the niture of a jntlicml t'lal 
now corichidei 


Ydjfiavalkya, Verso 8 ^2) 


This Icffal procedure Is dccUrcd 
chanveUr In btlgallcn 8 (2) 


to be of four-fold 


1 n»t 
Miukiharl 


r-**llba •!,<*« I, t«T. t««B UVcD hy lb« 
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Mltakshara t — The legal procedure, Vyawahttra, referred 
tom the text*, A kiog should hold trials, &c , has thus been 
Upadarsitah, desenhtd, to be of fourfold character, te, by 
imagining it to consist of four parts m litigation ; t f , in the chapters 
on payment of debts, de , as consisting of four parts and being of o 
tour hinds Of these the firat part is called the part relating to the 
plaint and begins Tvitb the test^ ‘ In the presence of the defendant 
(the plaint) should be written, Ac ” The second part is the part 
relating to the answer and is introduced by tbe text^ “ the answer of 
one (le, of the defendant) who has heard the plaint should be taken 10 
down in writing ’’ The third part relates to evidence and proof and 
begins with the text*. *' Next the plaintiff should cause to be 
written, Ac” The* fourth part contains the decision regarding the 
proof of the point at issue and is in the text* " If it (the proof) 
succeeds, he obtains success ” j 5 


As is said ** When disputes regarding tbeir interests arise 
* between men, tbeir settlement according to rules 

* Page 10 laid down in texts is called a Vyamhara or a 
judicial trial Tbe four divisions of it, viz , tbe 
plaint, the answer, the proof, and the decision* are laid down in their 20 
proper order , hence it la called four fold ’ In an answer by 
admission, however, the proof is not exhibited, and thus the point 
at issue is not (necessary to be) established (at all), and so it has not 
the part which contains the means of proof So it has two parts 
only. After the answer is recorded the decision* of the councillors 25 

I YajQa II ] p 632 1 12 2 TijOa II 6 seep 6ol 1 11-15 above 
3 Tajna II see p 66l 1 17 oboTo 4 YajQa II 7 p 672 1 13 above 
5 Y6]Da IT 8 see p / 4a6ovo 

6 =:SJT1«IR5 'T?TflTrr«f VIPRT * g 

O PR in*!}! Here tbe "mri^wonld 
be the mental process deciding the ones by sifting the statements in the 
pleadings with the view of discovering 

( 1 ) bow far these s atements axe relevant to the issue 
( 2 ) ,, ft ,» ® reference to the relief 

claimed pivq.iiicir? 

The opponent says that ^tiiRT cLaraeterized as above has been recognized 
as a distinct stage in reasoning, how is that Xijnyavalkya does not make it a 
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f Verse 8 (2) 

by ascertaining on whom, between the plaintiff and defendant, the 
(onus of) proof should lie has not been mentioned by the 
Lord of Yogis (Yajaavalkya) as a (distinct) part (stage) in a ]udicial 
proceeding and as it (the decision as to the onus) has no reference to 
5 the parties, it has not been mentioned here as a (distinct) part m 
a 3 udicial proceeding This is as it should be 

Here ends the Chapter on General Rules of proceduie 

Viramitrodaya 

The Aathor rounds up the body of Vyatoakdra detailed before 
10 Yajnavalkya, Verse 8 (2) 

‘indiapates*, each as the recorvry of debt and the 
like, which are the subject matter lor consideration, a^am, ‘this’, of this’, 
character, containing the plaint etc and therefore, ‘foot footed’ 

1 e. having four parts, the raeaniog of the word Vyawakdra has (tbns) been 
15 pointed ontie illustrated The illaetration is of any Thereby, 

“Id the case of a denial, it is foar«footed, as also in the plea of confession 
and avoidance, and in the plea ot resjudtcata, in the pleas of admission it 
sboold be known to be two-foil”, thus id this text of Brhaspati*, that 
a two footed tyatoahdra has been meotioned, does not matter much 
20 * In admissions ’ i. e , this rale should be so observed alsi 

in a plaint to which an auawer is not possible. Although 
even in an (answer b;) admission, including the decision, there are 
three parte, still there, for the declaration of a decision there being no 
necessity for a separate step, the statement that it is two-footed is 
25 proper. On acconnt, however, of a statement as to the ignorance of 
circnmelances on which an answer may be founded, it having receded 
from the position of an answer, includiog also this, it can be regarded 
as having fonr parts. 8 (2). 

Here ends the Chapter on Oeneral Sules of Procedure 

30 S ula^ni 

Tajuayalkya, Verse 8 

Upon tho evidence adduced being decided to be true, stddhm, 
‘accomplishment* t e success prapnoh, he obtain s ’ In the case other 
diiUrct Pdda (soclton ot chaptsr) The author replies in the text 
VWUIWSIRII Ac This li the inriTiOTn? 8eo Bmrtichandnki pp 60-54 and note 
on p further on ^ ^ Ivwiwi v# 

1 Ch III 3, eeo also Kttyayana, Yorio 245 
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than this, npanlam, reverse ' i e , a defeat , this is the meaning So also 

Narada' ■ The essential part of proceedings at law is declared to be the 

plaint , if that is lost, the plaintiff loses . if ho can substantiate it, then 
ho succeeds" tfHoro, ‘succeeds’ i c gains it By the text ‘in the 
presence of the defendant &c A wnncAdra or a judicial proceeding has 5 
been stated to consist of four parts,v.a, the plamt the answer, 
and the success or defeat in the form of the decisioa So also B-'h^^Phti 
“The plaint is called the (first) part, the answer is declared to he the 
second similarly the evidence and Inal, another and the decision is 
declared to he the fourth In the case of the denial It consists of four 10 
parts likewise in the case of the plea of confession and avoidence the 
parts, Ukewise, in i of res jiidicnto, but it has only two parts 

same rule aoDUea w j , j 

oiuio opF AUhoueh eTcnon aplea of admission a decision 

in pleas evidence is to ho led or a trial held and therefore 

has to he pv n . indoding the added one it is of four parts so 15 
• tCp ainrthe a^er, the deliberation of the judges 
says "l, by which is declared to be of four parts 
Se plc\l;tHyAuthor will state hereafter ,B) 

Chapter II 

Special Rules of Procedure 

„ ^ ,0 £„ laid down the rules of procedure applicable to 

„11 nrsmts and wishing to point out some peculiarities (of 
all kinds Author proceeds 

procedure)™ some ^,, 3 , g (j,. 

TTotii the complaint m disposed of, no counterclaim 
1 , in’ifollowed against him (. e the complainant) 

shoul ^ ^ ^IPbat) with reference to which an accnsation 

Mitakshara abhiyoga-compfomf. regarding 

aa offence Untd the compl imf ts disposed ofj 
CouaterciaiDQ g^jiistirya, j e removed, enam, h j 


20 


25 


the ^0 


~ 2 Yajn II 6 p 661 above S Ch III 2, 8 4 VerteSl 

^ ^ r/w^tlie deliberation of tbo judges regarding the burden 

5 pratyakai^ observation la Apararka (p 61 lines 

of proof ® sirerr 

10-12) and this text of 

"^r^ereafter 8o also Mitak«haia— 3:vmiHvisnT7ir 

Katyayana u cite inn^fr«i(? !» 'll— v), 

jnrR41 Bftv ^*1 ?«> 

See also sobodbini 'll 
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[ '^djhavalhga 

Vent 9 (1-2) 

complainant should not be allowed to be charged with an offence, US; 
pratyabhiyojayet, no counterclaim should be aUoiced 

Altbough a ' special plea ‘ has the appearance oE a counter- 
claim, still inasmuch as it is intended for removing a charge against 
5 oneself, it does not come under the present exception Hence, this 
prohibition is against that form of counter charge which is not 
intended as an answer to a charge against oneself This has been 
laid down as having reference to the Defendant, 


The Author now states the rule as regards the plaintiff 
10 YajnavalUya, Verse 9(2) 

Nor should any other person he allowed to file a 
complamt against one who is already under a charge, nor 
what has already been alleged should be allowed to be 
changed 

16 Mitaksharh — Abhiyuktam cha nanyeneti, nor should 

anv other person be allowed to fde a complaint against one who te 
already under a charge i^c As against one who has ( already ) been 
charged by another, and who has not got over the charge, another 
complaint should not be allowed to proceed ; moreover, Uktani, 
20 alleged, wb^t was deposed at the time of the first complaint, that 
Vlprakrtim, change, ( if ) containing a contradiction, 3ia nayet, 
should not lead, should not be allowed The purport is this Which- 
ever fad has been deposed to m whatever form at the time of the first 
complaint, that fact should be toLcn down m the same manner at the 
25 time of the tornnl complaint, and not otherwise 

It maj be ashed It has already been laid down m tbe 
V tei.0 tir “ ^\hnlGver is alleged b_y the plaintifl should be reduced to 
writtfig in the pretence of the defendint, ’ why then has it agotu 
been repeated in the text* ‘ nor should what Ins already been alleged 
30 be allowed 10 b' changed ’ ” The answer is By the text “ whateser 
is alleged by the plaintiff’’ w meant that thos« facts which have b eu 
dciK)>c<l to at the tim-* of the firat comphmt (the same) should be caused 
written doan m the sam<‘ manner at the time of the Dh/i^hd or 


1. Of c 


Yfijiiavalkji \ etso 0 (2) ibore 
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Verte 9 ( 2 ) J 

(formal) plaint, as it has been =aid that "a change m ^be subject matter 
ought not to be allowed even though it be made m the same suit”, 
e g having alleged at the time of the first complaint that ‘he (the 
defendant ) borrowed a hundred rupees at interest it should not be 
(allowed to be) stated at the time of the formal phmt or Bhd^ha in the o 
presence of the defendant that S hundred clothes were borrowed at 
interest.’ In that case, even if there b» no change m the suit itself, 
there being a change m the subject-matter, be (the phintiff) would be 
amenable to a penalty as a hina aUdi — one guilty of prevarication 

By the text *' nor what has been alleged should be allowed to 10 
be changed, ” a prohibition against a change into another suit is laid 
down even m cases \fhere the subject matter remains the same As 
e g having said at the time of the first complaint that ‘having taken 
a hundred rupees at interest, he (the defendant) does not repay (the 
amount) be says at the time of the second or formal complaint 15 
( Bhdiha } that ‘ he deprived me of a hundred rupeeslby force ’ 

There', a change to another subject-matter is prohibited, while 
here”, a change m the nature of the suit is prohibited and thus there 
IS no fault of repetition Nara-da* has made this very thing clear . 

“ He who abandons his first allegations, and resorts to a new one, 20 
should be regarded as a prevaricator on account of the change m 
the suit* ” 

A prevaricating litigant becomes amenable to punishment, but 
he dees not lose bis suit Thus this direction 
*■ Pacre 11 given in the present verse, vis “until the com- 25 

plaint 13 disposed of d-c is intended to avoid 
mistakes on the part of the pbintiff and the defendant, and has no 
reference to the proving or not proving of the point in dispute 
Hence the Author says furthe’’ on®. “After discarding all circumven- 
tion, the king should deride disputes according to the actual facts ” 30 

1 1 «, in the text &c 

2 „ „ ?15V 3 II S4 

4 (Paid) as used here is intended to indicate a suit, the statement of 
the cause of action, while ( PhsIm) indicates the subject matter of the suit, 
or the point inyolved 

5 Yajn 11,19 



coo Mlt&bsbari-^Ztmitalton of fhe rule f YdjnavaJtya 

L f’erss 0 (2) 

This (limitation of the rale), however, should be observed in 
suits relating to property* or tide In disputes arising out of acts 
resulting from violence, plaintiff loses (a1»o) his suit if he makes a 
false statement As says NErada* “ A verbal trickery does not 
5 vitiate all actions relating to property , for in suits relating to cattle^, 
women, land, immoveables and the recovery of debts> the claim is not 
dismissed even though the claimant is liable to a penalty ” This is 
explained (thus) In nil suits relating to property, not m those 
originating in anger or passion, a verbal trickery, even if it be through 
10 mistake, does not annu^, does not get defeated i e he does not lose 
his case, his ca«e that is pending An example here is ‘cattle^ women 
4c ’ t c as in suits relating to cattle, women, recovery of debts, by an 
erroneous declaration a plaintiff does not lose his case, though be is 
(otherwise) liable to penalty, so (is the case) in all suits relating to 
15 property 

From the specification of ^saits relating to property,' it appears 
that in suite arising out of acts of violence, the party loses also the 
claim that is peodtog, m the case of an erroneous statement As c ^ 
having stated at the first complaint that “I was struck on the head by 
20 him with his foot", if he says at the time of the formal complaint or 
Bhd^ha that ‘ I was struck (either) by the hand or by the foot”, he, 
not only is amenable to punishment, but bis complaint is also 
dismissed 9 (2) 


1 Note the following diTinoDB of 



I 


i. Ch 11 2 ^ Dr Jollj retds for nVtpl 
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Verit 10 (J) J 

To the rule — ‘^until the complaint is disposed of, no counter 
claim should be allowed against him’' the Author mentions an 
exception 

Yajnavalkya, Verse 10 (1) 

A countercharge may be allowed in cases of delicts* 5 
and felonious crimes, 

Mibakshara : — Ealahe, tn deUcis, m cases of defamation 
and assault, SahaseshU, tn feloniom enmes, m cases of destruction of 
life by means of poison, weapons &c (Tn such cases) when there is 
a countercharge, it should be allowed against the complainant even 10 
while his own complaint is undisposed of> 

Ic may be urged that even in such a case, the countercharge 
would not be a proper answer loasmuch as it does not meet the case 
of the plaintiff, and thus (m fact) there being another pral7jf\a or 
complaint, It IS equally impossible to go into a BimuUaneous proof (of 15 
both the charges' To this the answer is True , but here a counter 
charge is not allowed with a new to a simultaneous proof, but for an 
abatement of the punishment, or for avoiding or preventing an excess 
of it , for, where the complaint is, T was beaten or abused by him,’ 
and the countercharge is was first beaten or abused by him,’ there 20 
would be a light punishment As says Narada* “He who is the 
first to inflict an injury is assuredly guilty , he who retaliates is like- 
wise guilty , but for the first, the punishment is heavier ” Where, 
however, the assault etc is commenced simultaneously for both, 
an enhanced punishment is avoided Vide the text^ "When both 25 
parties simultaneously commence abusing or beating each other, and 
a difference (in degree) canno; be found, the punishment for both 
would be the same j 

Thus, even if proof of sironltaDeousness is impossible, still m 
cases of abuse &c a counter charge has a value in suits for the 30 
recovery of debts &c , however, it is simply useless 

1 Tiolence, , SltdhSuth 

2 Ca XV 9 

3 Of KSradt Oh XV 8 Dr Jolly's (ext reads the lirat qnarter es 



Qg4 VlramUrodayn-S fiiaplni— tFAen one may co mltTchargt ’ “ o^(i) 

Viramitrodaya 

The Aathor mentions the fanctwa of the plaintiff in the interval 

TSjnavalkya Verses 9, 10 (1) 

A6hiyogam, * complaint (he accusation male hy the complaioan t, 
5 antstirya ‘ without ramo7iog’, te is dispose! of by the decision 
resulting in success or defeat, against the cotnplammt, the re«ponient, 
na pratynbhiyojayet^ ‘ shouH uot be allowed to counterclaim’, tiC , 
shonll not he charged for a counter offence committed by him 
Anpena ‘ by another while the accusation first made is not removed, 
10 until its removal, the defendant should not be allowed to be charged. 
The substance of tne complaint laid shoull not be allowed to be 
‘changed’, mprakrtam distorted, le, the plaintiff or the defendant 
should not be allowed to write otherwise *■ 

As regards the clause ‘ no counter»claim should be allowed 
15 against him ’j lu a mutual fight, lo abuse, anl id cases of serious 
offences such as the abduction ol women, homicide, and the like and by 
the use of the word ekny ‘ and in cases of assaults ao! thefts, ooe 

may file a counter complaint In au accusation such as *1 was 
abused by him ‘1 was beaten by him*, one may state as by way 
20 of an answer ' 1 wai also abiis)i ‘ 1 was also biatea’ By the use of 
the first chd, ‘ and are incladed the grown up aud the like 9, 10 (!)• 


S ulapani 


Taynavalkya Verse 9 

One against whom an accusation has been made without giving an 
25 answer should not be allowed to charge the maker of the first complaint 
with a counter complaint simultaneously more than one trial being 
impossible 


30 ‘ 


The complainant also muat nnt filn <iiam.p.''.e.\v.t. a^a-voAfe 

the respondent, as on account of the abandonment of the first complaint, 
there may ha the danger of detriment to the sworn statement The 
allegation which has once been made should not be allowed to 
distorted by an allegatJon of a different kind, as there would be the 
fault a of variation m the pleading (9) 


After laying down the rules for the plaintiff and the 
35 defendant, the Author mentions the functions of the Presioiug Officer 
(of the Court) and bis OounciUors 



1 er$e 10 ( 2 ) J 
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Yajnavalkya, Verse 10 (2). 

From both a security should be taken, ( such as one ) 
who would be competent to satisfy the object of the judgment 

Mitakshara —Ubhayoh, from both, t e irom the plamiiEE 
and the defendant (That which) m all suits (is) the object of the 5 
jad^raent or decree is karyanirnaya, the object of the judgment 
The word larya has been placed first under the rule' 

' Ahiiagnyadishu * The object of the judgment, moreover, is the 
payment of the amount decreed and the payment of the fine For 
that, Samarthah competent, pratlbhu, surety he who becomes 10 
a substitute for him, i e in that can^e, becomes like him, is a PratiOhti , 

(such a one) should B’ tikea by the Officer presiding the Court 
consisting of Councillors 

If such 8 one is not possible men should b‘’ commissiousd to 
watch the pUmtiS and the defendant, and the daily wages of these 15 
(guards) should be ordered to be paid by those (plaiutifl and defendant) 

As says Katyayana* ' If, however, the plaintiff has no surety 
competent for the cause he should be (kept) under a watch , snd (be) 
should pay the wages to the servant at the end of the day ” 

Viramitrodaya 20 

After baviog stated the datiee of the plamtifi' aod the defenclant, 
the Author meutions the fuactioa of the heal of the Quart aloag with 
the CouaciUors 

Yajnavalkya Verse 10 (2) 

Of the plaiDliff and defendant who had appeared for (getting) 2o 
justice, for entering upon the trial, a eecarity shonld be taken, as even 
regarding the plaintiff there being the possibility of his ronning away ■’ 
throat»h fear of penalty Of what kind? Samartfah ‘competent' or able 
to meet the purpose of the decision, t e , for the payment of the amount 
established, aa also of the penalty After the manner of the rule' 30 
dhUdgnt, Lc . the word kirya, has b“on placed first 

1 Fanini 11 2-37 ^f=1*'inQs In the compounds sn and the like 

the Nilhtbs formed words may optionally bo placed first 1 e sni^Tilr, etc. 

2 Ver-o, 117 
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Vlrtmltrodaja— Oft/ed of tia geeurtlt/ 


TaJnavaJlt/a 
Verse 10 

Of for the object, I.e , for the deciaion to be given, a eecanty 
eboald be taken It may not be said, having regard to the order' of its 
statement, that the secant; to be taken is after the dec sion of the suit, 
therefore it has been stated that he should be one competent to satisfy 
5 the jnlgraent Or, for the object, which is the subject matter ot the suit, 
each aa the recovery of debt&.c, for its decision, a security should be 
taken, (a")if the plaintiff rune away a decision would be impossible. For the 
absence of the secnrity, however, Katyayana* “If, however, there be no 
surety given by the plaintiff who has a cau^e for dispute, he should be 
10 kept un ler watch, and so guarded he should give wages to the guard at 
the end of the day”. Quard*, t £•, the messengsr of the king. 10 (2). 


S ulapaou 

Yajnavalkya, Verse 10 

The Author mentions an exception Ju^Jahe, ‘delicts' e> slander, 
15 aa also in charges of assault with weapons &,c , ‘I too was attacked with 
a weapon by hicn‘, such a counter'Charge may (be allowed to) be made 
In a complaint that ‘the attack was made on me when I was quite 
innocent', in a counter complaint m the counter charge, the fault of 
simultaneity by numerous complaints does not occur 
SO A surety should be taken who would be competent to keep the 

complainant and the respondent under restraint, until the decision of 
the proceeding In the absence of a surety, he might change, so says 
Katyayana’ “If, however, there be no surety given by the plaintiff 
who has a cause for dispute, be should be kept under watch, and so 
25 guarded be should giro wages to the guard at the end of the day." 
‘Guard , the royal atchman (10) 


It has been said that a surety should be taken by the presiding 
officer of the Court consisting of Councillors from the plaintiff and the 
d-tendant, who would be able to satisfy the object of the judgment , 
3C^ It may be asked what is that object of tlie judgment ? Anticipating 
this, th" outhor says 


• Yajiiavalkya, Vorso 11 

When, upon a denial {by the defendant), a claim is 
l^Itho defendant) should pay the amount claimed 


to U sfuf tl • d^UtoB, followiog tl, order oi iu .Uttmenl 
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Tdinavalhga 1 
Vtrie 11 J 

( to the plaintiff ) and also an equal amount to the king 
One setting up a false claim should pay double the amount 
claimed 

Mltakshara — 0£ the claim alleged by the plaintiff i£ upon 
a denial by the defendant the claim is proved, bhavitah by the o 
plaintiff by meins o£ witnesses &c and thus brought home to the 
defendant, then the defendant should, qive the amount dadyad 
dhanam, m dispute to the plaintiff and also an equal amount to the 
l^inq Kajne cha tatsamam, as a fine for the denial If, however 
the plaintiff is unable to Catabltsh (his case) then he himself becomes 10 
mithyabhiyogl, a fahe clamant, and as such should give to the 
hnq, dadyadrajne, double, dwigunam, the amount of the plaint 
abhiyogat, t e tbe^monut clatmed in the plaint 

In the case of the plea of * res judicata * and of ‘ confession 
and avoidance this same rule should be applied There, tooj when the 15 
plaintiff IS shown by the defendant to have set up B (false) denial he 
should give to the king a 6ae equal to the amount m dispute If, 
however, the defendant is unable to establish either the plea of res 
judicata or of the special plea then he himself should give double the 
amount to the king as for having set up a false plea while to the 20 
plaintiff the amount claimed or lu dispute In an answer of 
admission, however, there is no fine 

This, however has a reference only to the suits for recovering 
debts It js not of universal application, inasmuch as special fines 
have been mentioned in (all) other (kinds of) suits in their respective 25 
places* and also as it cannot possibly occur in suits where the 
idhjert'-ioattfj* is other than money 

And although the rule* that *b debtor ahould be made to pay 
by the kmg d,e , ’ has a reference to or applies in suits relating to 
the recovery of debts, we will particularize it there* only 30 

The same rule should even be used as having a reference to all 
(kinds of) suits How ? If upon the defendant’s setting up a denial 

1 Verse IIT 

2 See Verse 43 inrther on 

8 


VIramitroilays— Fine I ht tt^joted 


b8« 


y Jjnata/Ay« 
yerie 11 


oE the claim it is proved by means of witnesses &c by the plaintiff 
as against the defendant, then equal totl, ta»tsaina.ID, * ^ j to the very 
amount specified respectively in each (kind oE) suit The word cha 
is used to restrict the' extent (of the fine) ‘The otnounl should 
5 be paid to the king’ is the ( construction baaed on ) repetition 

If the complainant is not able to bear out this complaint, 
then the rule laid down is that a double amount of that mentioned 
in each suit should respectively be paid by him as a fine for (being) 
a false complainant Here also m the plea of and oE a 

10 * special plea * the rule should be applied similarly as before. 


Virarailrodaya 

The Author raentioaa the procedure in rej^ard to a defeated 
defendaot or plaintiCT 

YaJGavalkya Verse 11 

H A'l/iAdcc, * upon a denial, * of a true claim by a false statement 

6Adci(e, * wbeo proved ' bj witnesses also the mailer betag brought home 
the defeadaot iboold give to tbe plaiotiff the amount ivhicb is the subject, 
matter of the suit Rnj eht tatsamam dhanam the king 

also he should pay an amoaut equal to it ' id tbe form of a penalty. A 
2) plaiottfr, setting up a false claim, sboald pay to tbs king an amount 
double that in dispute By tbe use of the word cAu, 'anl,* tbe Author 
adds another penalty in cases of slander d.c. Here Mann* "Opon a 
denial of the claim, If it is established by evidoDCO, he should be ordered 
to pay the debt to the creditor and a email Goo according to capacity (52) 
-’5 He, to the extent to which he denies the claim, or to the extent to 
which ho speaks falssly , those two adepts in lllegaUlv sUonld be 
paniihed with a ilne lonble of that*’ (00) Hero, moreover, the deter* 
mioatloD of the puniihment of those who deny the claim, in eqnal or 

1 hart li o fr>rc« of nr tiTiyrr • • of having b wider inrface 

‘toTcttd ly lie cocnotation* iban is indtrated by the denotationi In this 
conteelion tbe diitiDctios Iwtwf.-B fkiTV anl t; maybe compare"! In 

Bt? ’ mil mcimsU other Iban tb« are exclu led ( ) while 
IB It it net *o rjocb lb* ) of alii oogh that 

may he th* nlliatu retail, at tba tel* lion ot a wum ( ) Ihtt ii nlmed at 

hu Mihtaelwirt »»t* that t v t! • v.acf ti e word rAr yijfiaralkva nstatl to 
Uy down l tt ab aaoabt r-tnal Ir BmonKt to that In dut aU, ar 1 ant more or 

U»» sV^ld be l.ri«.l M the blnga 
r Ch Mtletrevi ; as 1(0 
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} Ajuaialkya~i S ulapam^Jn a denial and admtii on 

VtTHi 11 12 J 

doable the amount should be made b; a coneideratiou of the caste, 
age aud wealth, of these. As the Author has said' ‘‘After tabmg into 
consideration, the country &c ” (II) 


S ulapam 

YajSavalkya Verse 11 ^ 

In a plaint regarding the payment of money, one who has filed an 
answer of denial when the claim has been established against 
him by means of witnesses and the like the debtor should pay the amount 
to the creditor To the king also he should pay an equal amount as 
penalty In the case of a denial and an admission Vyasa has mentioned 10 
half as penalty After denial when the plaintiff voluntarily admits 
the claim that ahoul^be known as an admission for that a half penalty 
has been declared Other penalties in particular cases should be 
ascertained from other Smrtis by regard to the existence or non existence 
of the element of intention as an ingredient in the offence 15 

One who offers a false complaint should pay double the amount 
of the complaint to the king In regard to the Sidra Naruda states a 
special rule ' Those of the Sudra order who file a false complaint 
against the twice born the king should out out their tongue and 
impale them upon a cross (11) 20 


By the text ‘ Next, the pleiotiS should immediately have 
written down the evidence by means of which the matter m dispute 
IS to ba established, ’ it has been shown that (some) time should he 
allowed at the stage of dliDg the answer, the Author mentions an 
exception to this 25 

Yajnavalkya,' Verse 12 

In charges regarding felonies theft, assault and 
cow killing, and in complaints about risk to iife_and 
property, and in complaints against defamatory imputations, ‘ 
as also in cases concerning women the parties must 30 
even immediately be asked to plead In other suits time 
has been allowed under the discretion (of the court) 

Mitakshara — Sahasara, a felonious crime, by means of 
poison, weapons, and the like, the killing of animals and doing like 


1 Ctfzapara IhU wjtli haradi 1 4a 

2 Achatadhyaya Yerso 3C8 



ggQ MltSkshsr ^ — Caiet of tmmtdtatt defence Vd^avat^kya 

Other acts , steyam, iheft, stealing , parushyam, assault, verbal 
abuse and bodily assault, to be defined further on Gailh, cow, 
t e a milch cow AbhlSapah, defamatory imputation, imputations 
about the commission of a Bin Atyayah, mi of life and property, 
5 danger to life and wealth , regarding it. The singular is used as the 
Dwandwa { ) compound is indicative as if it were a single object 
Striyam concerning women, high born women, as well as 
slave girls In the case of high born women, m disputes regarding 
go d conduct or character, in the case of slave girls, in disputes regard 
10 ing the right of ownership Vivadayet, be asked to plead, be made to 
file an answer Sadya eva, eten immediately, no time should be 
allowed to intervene Anyatra tn other suxts^ kalah, time, time 
for filing an answer, ichchhaya, und*r the discretion, t e of plaintiff, 
defendant, Councillors and the officer presiding or the chief officer, 
15 alloiced, i e has been laid down 

Viramitrodaya 

It has been stated that 'of the plaint which has been heard (by 
the defendant) an noawer ebould be eansed to be written’, there by 
regard to the didereoce in the sobject matter, tbe Author states the 
SO awaiting or not awaiting of time 

Yajnavalkya, Verso 12 

In complaints aboat crimes Ac , tbe defendant ebould be ashed 
to state bis lefeoce immediately, t e , ebould be made to do everything 
which is useful for reaching a decision eticb as the filing of an answer 
and the like Anyatra ‘in other enits’, each as the recovery of debts Ac , 
'under the diecretioo’ i e. with a desire to find out the truth, 
an intervaW. e time has been etateliu the Smj-tie So Katyayana** 
“M here tbe thing is likely to be reduced to deterioration, or destruction, 
or aloss mi^bt occur, there time should not he ,.iven , such a matter 
should le pTOceelel with ae urgent " And Narada' also "In soits 
rela'tof, to d'hts or the like other snbj^cts, time may be given with a view 
to aieertain Ihe truth.” 

5a^a*d, ‘with force*, i e oSeoiiTely In the presence of people, 
what 18 done ,nch ns an attack upon another and the like 1* called 

1 **1 All compoands aroniod optionally 

at InlicaltTe of • tiriglo oriti^ j'lw 

ric ilEguUr I, o»t<l •• lb-c» 5 coinponrtl ii Indicative as If U were 
ailael. t • 3 Ch. I 44 



riySapaJiv® 1 Mltakehtiril-— Ca4««». ggi 

Ver$e3 iS-iS J 

Sdhasa, ‘a felony* ; ite^a, ‘theft,* i. e, etealing ; pdrushyatn^ ‘assault’ 
i. e, a verbal assault, as ^ell as a bodily assault; go, 'cow* t. e. a miloh 
cow } abktsdpah, accusation’ ; atyayoy *dongor* t. c. the possibility of the 
death of either the plaintiff or the defendant, Ibis is the locative 
absolute. Anyaira, ‘elsewhere,* i. «. iu other disputes. StTiyam, j 
‘concerning women,’ regarding the character of a high-born lady. (12). 

S'ulapani 

Yajuavalkya, Verse 12. 

Sdhasa, 'heinous offence,* ie. man-slaughter, pa«, ‘cow,* here, a milch 
cow ; abhtyoge ' accusation ' for a heinous crime, by means of that, atyaye, 10 
‘loss,’ le destruction of property; stnyum, ‘regarding a woman’ 
i e, a high born lady in a dispute about character , id the case of a dUsi, 
a minor dispute ; iu the case of these proceedings be should be asked to 
file an answer immediately. (12) 

Yajnavalkya, Verses 13, 14 and 16. 15 

He who shifts from one place to another place, licks 
his lips, whose forehead perspires, as also be whose 
countenance changes colour ; (13) who has a stammering 
and incoherent speech, and talks inconsistently and too 
much, who does not respond to the speech or gaze of others, 20 
and who moreover bites his lips; (14) who exhibits by 
his own movements a perturbation in mind, speech, body 
*' and action, is known as defective and unfit to be a 
complainant or a witness (15). 

Mitak^haraj—Mano'Wakkaya karmabhiryo swabha- 25 
vadeva, viko m mind, epeech, body and action 
# PAGE 15. exhibits 6y his own moverMnts, not by reason of fear, 

&c., vikrtim, penwhation^ change (for the worse), 
yati,‘ goes, such a one is known as unfit to be a complainant or a 
leiiness, abhiyoge sakshye wa dushtah parikirtitah. The 30 
Author points out the deformity in detail. Hes'addcs'antaram 
yati, shr/is from one place to another place, does not stand steady any- 
where. Srkkini, Ups, the corners or the edges of the lips, pariledhi, 

1. Appears to ba a leadtcg that may have been before Vijnies'wara, 

The reading in the original text of TljRavalkya is 




692 


A\IUk hattL—CharaeteTtllut of an unfit person 


[ Y&jnatdlkya 
Versts IS^IS 

Ucks, touchea by the end oC the tongue or mbs, -an instance of a 
deformity in action 

Asya lalatam swidyate, whose forehead perspires, becomes 
smeared with drops of perspiration Mukham 
5 Characteristics cha Vaiwarnyam, countenance also has a 
of an unfit person changed colour^ a changed colour i e palour or 
ahadioess, etl, assumes^ are instances of bodily 
perturbation Parisu'hyatskhaladwakya, who has a stammerino 
and incoherent <>peech parHUshyat stammering with a stutter; 
10 skhalat incoherent He who'e speech is of such a sort A man 
of this description Viruddham inconsistent, the last contradict- 
ing the first , hahu bhashate^ tafks muck , is an instance of 
perturbation in speech To the words, wacham, of another, be does not 
attend by giving a reply , nor does he attend to the gaze, Chakshuh 
I ’) of another by a responsive look — a sign of mental deformity Tatha 
O'hthau nirkhujati, mowter6i/« hslips,ie twitches— is also an 
instance of a bodily change 

Tbi«, however, has been menttoned to indicate a probable 
existence ot a defect , not as a positive mark of the (existence of) defects 
20 as It IS difficult to appreciate the distinction between a natural defect 
and a detect caused by n special circumstc nee And oven if perhaps 
a skilful person draws a distinction, still that (by itself) will not be a 
sufficient cause for a di«rai«:salof (the suit) No one would set about 
actually performing the exequial riles by merely ob erving (the) signs 
2^ (of impending death) in a dying man Similarly, even if it be known 
from the signs that the party would ha defeated, blill, that (by itself) 
IS not sufficient to bring about (an actual) defeat 

4 Viramitrodaya 

The eiidencfl to be siJdnced 1 >t the plaintitT li&i been statel 
l) before Now, what esnool be aldacei by bim, nod which io to le 
ioferrei by the Chief Jndge, the Coaacillora aui the rest, vii iuferentiat 
eTiJenc- otberwiie csllei the pratyiiaUta, the \nthor points ont 
Tojuavatkya Veriti 13,14 15 

Mmo-rSh kiy^ ktrnalKir yth ttmthitid, ‘who fn mind, B|reech. 
Sj 1»oIt an! action fihit lU !ybI<own n nT>»t»i> ilg (maDperi) i t wltbonl 


VlniiDitroda>a— 7 %e iV/uri.a/10 t 
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aay other CAuse posaibly due to distarbAOce etc , 'a cbauge,’ * a 

perturbation,* i e ^dti 'goes t e reachee, ao, *he *, abhiyoye, ‘to a 
cotoplaiot* t e in a dispute, i e testimony* t e in a proceeding 

as a witnes*, pnnkirUtaK *koowo as defective and unfit ’, in the 

Sdetra Therefore a complaint made by him or a testimony given by o 
him 18 not taken as proof This is the meaning. 

The Antbor mentions the perturbation itself Desat, * from a 
place* I e from the place of his oivn reeilenco, cfeidnturam * to another 
pUc) *, ydtt, * goes *. m other words, m regard to hia residence does not 
anywhere exhibit stability, t^nfetpi, ‘Jipa* t e border of his Jjps, by a iO 
repetition i e often ani often with the tip of bis tooaue , ledht, * licks *, 

1 e lah^ Asya,*Qt him,* i ^ , of this defective person, laldlam, 
‘forehead,* saidyate, ‘perspires,* is aatorated with perspiration Mufham 
ehx ‘mouth also*, ojifar/ryam, ‘changed into non colour,* i e , palour, 
ell, ‘aUains’ I e teaches Parijus/iyai, ‘dry’ » e the month becoming io 
dry, thkx^at, ‘stammeriog’ i e loeohereot , one who has this, ts that 
Thas it 11 a Karmadhitaji, ‘compoiod * Vituidkan, ‘locoDSistent,* t e 
the prior and the succeedtog portions motually contradictory , dadu, 
‘much,* mxoh more than IS useful, Misdate, ‘spsaks,* t t utters Wik, 
‘epeeeh,* to ooeaelf, words odiressed by another , ehakshuhy ‘eyes* of 
another b^nt towards one’s gaze This is a dioindtoa compound indicating 
as if it were a single object , Ae piijayatt, ‘does not respond,* i e does not 
meat by a retnrn apaech or by a reeponse id gaze Os^Man, ‘lips,’ 
nirbhujaU'i ‘bites,* i e distorts Of these perturbations the mental £.c 
may be inferred according to the local conditions of each By the use of mO 
the words, cha ‘and,’ api, ‘even,* toMd, ‘and also’ is intended to 
indicate that “Although asked by many to apeak, does not apeak, and 
does not prove what he has etated » or who does not know what is the 
first point, and the point next following, such a one fails in the amt 
(o7) Having declared ‘1 have witnesses who know,* when askod to point 30 
Out, who does not point out, the officer of the law court, on ( account of) 

Sh&39 gf&asd^ ssp deciare iiisa aia^ l<t ba rtca saitad " (bS} Tiiess^aB^ 
Others stated by Maou* and others are aleo to be included (13, 14, lo) « 


S ulapaui 

The Author mentions the characteristics of a faulty person in 35 
the praljaknltta part 

Yajnavalkya, Verses 13 14 15 
Wakchas} unti speech gaze &c to the speech of another does 
not respond by a reply and also another 6 eye he does not meet by 


1 Bee note on page 690 


S Ch VIII 67, 60 
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looking back Mr6/iii/u/t ‘bites, le distorts, exhibits a perturbation, The 
meaning is is not able to cover these A,s in the Raraayana * Although 
covered in the outv,ard form it is not possible to bo covered, indeed 
from its force it exhibits the internal feeling of men ’ Outward form’ i o 
5 the bodily movements The mouth in the form of a changed colour and 
the like the mental perturbation is inferred from the bodily change 
These movements from place to place and the like are indicative of a 
defect (13 14, 15) 


Ya]nava.lkya., Verse 16 

10 He who tries to substantiate a doubtful claim indepen* 

dently (of the means of proof), he who absconds as also he 
who when summoned into the court doeS(not say anything, 
is considered to be a false litigant and punishable as such 
Mitakshara —Moreover, sandigdham artham, a 
15 doubl/ul clam even when n«t admitted by the ( defendant ) debtor, 
yah awatantrah, leho trus lo suhstanUate independently of the 
means of proof t e. by coofinement, arrest &&, sa hlQO dandyascba, 
he ts considered to he a false ItUyant and also becomes punishable as such 
Likewi«c lie who after himself having admitted a claim, or after a 
20 claim was established by means of proof, absconds nishpatot, 
when asked (to pay) He, moreover, against whom a claim has been 
filed and wlio even when summoned, ahuto, by the king into the 
court does not eay anything He oloO is considered a faolty litigant 
ond punishable as such This la the construction 

-5 As this verse has been latrodnced by the text’ “is known 

as defective ond unfit to be a complainant or a witness ’ it might 
be anppo^ed that tins verae »s intended etmply for detecting a faulty 
litigant (withont more), fo the word dondya ( punishable) has been 
nied Moreover, from the text’ ‘even if one makes him«clf amenable 
"0 to punishment as goilty, he is not liable to have his suit diaraisscd” 
It has b en shown that a party docs not lose his claim Intending 
to tvojJ such a concloiiron here, the author has used the word hlna 
{faulty ) >■■■ 

I \er*« 16 e»i a sj-ta 

S ot sirvl* II aUv, text U tiUi 
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Viramitrodaya 

Soms deformities, altboagb ladicativa of defectiTeoess, may eveu 
affect one who ib not poniBhahle ; bo the Aathor says 
■yaj5avalkya> Verse, 16 

SandignHam, * donhttal *j t g t oot decided in hia favonr by the 6 
investigation, artham^ * claim \ and therefore also aicatantraht 
‘ independently’, I e , irreBpectively of the certificate of success to be 
issued by the investigating aatbority, sdrfAayet, Hries to secure *, i e , 
secnres to bimBolf , yascAo, ‘be also*, who when challenged for an inquiry, 
T.xahj)Q.ttt^ ‘ absconds *, i « , from the eeat of investigation rnns away. 10 
rbsci^tz, ‘ be aUo Ahttah, * Bummoned’, does not speak anything, either 
in support of his side, or detrimental to the other side, sa, ‘ such a one 
'a faiga litiga&mt / g., a [aaUf oce, aad by reason of the oS'oaca 
of eseenting a claim under a doubt, ‘le declared by the Smrtis also ‘to be 
puniebabla by the king rdjUd dandyaicha. tmrtah 1 ) 

By the first (use of) c4a, ‘and’, are included those wbo do not 
attend at the place of inquiry. By the second (use oO cha, ‘and’ is 
inclnded one who when unable oneself, wbo does not appear at the 
trial through a deputy. By the (use of the) third cAa, * an J ’ is indicated 
that be should be compelled to pay what la in dispute .’0 

These deformities, moreover, not likely to be proved by any other 
than one who >8 a thorough expert, are ooly meass of iudicatioo of a 
disturbance. Otherwise, the possibility of a pertorbation may here be 
taken as conclusive. A decistoo by regard to these is called among tl o 
people a direct* deliberation (IG) . > 


S Qlapani 

The Author states tbo characteristics of n defeated party 
Tajnyavalkya. Verse 16 

If in a claim which is under o doubt one recovers indei[y*ndcnlly of 
the (prescribed) means, ni«ApoW ‘absconds,* I e without informlnR Kos^30 
to another Nillngo , after he Is brough* for being questioned when asked 
* what have you to say speaks nothing whatever— tjtse Ihr^c .-s fal c 
litigants are to be punished as such ISarada* howo\or mentions 
five variotlcs viz ‘One who changes his pleading one a%tidin„ a 
trial one failing to appiar, one wlodxs not file an answer and on' *j 

1 ir?r“’Vw’r Bee Ih* remaTti of tbn MitSkshara sluvo on r ^*^,1 I 

jocte*! In Ibe note on tvxge «*'> 

t Ch It 33 

9 


696 


MlUksbac ^ — Tht right io legin. 


r Y^havallcya 
L Fenetr. 

who absconds after he is summoned, are five varieties of a faulty 
litigant.” “The absconder, after three fortnights ; one who keeps silent 
after seven days ; and one avoiding a judicial investigation, after a 
month, and an incongruous deponent immediately (are declared as 
5 vicious or faulty).*’ 16. 


Now, where two men simultaneously go to the officer of 
justice, each as plaintiff where, a certain person having obtained 
land by gift, after enjoying possession of it for some period went 
out on account of business into another country along with his 
10 family ; and a certain other person also obtained the same land by a 
gift and after enjoying possession for some timj, went into another 
country. Thereafter both returned together and there was a quarrel 
each saying " this is my land, this is my land/’ and when both go 
simultaneously to the officer of justice, the question would be 
16 on whom should the burden of proof liel Anticipating this, the 
Author says ? — 

Yajnavalkya, Verse 17. ^ 

When there are witnesses for "both sides, those for 
him who claims priority should be taken first ; and if the 
20 first claim be invalidated, then those (*«., the witnesses) of 
the next claimant should be examined. 

Mitakshara : — Ubhayatah,/(w both sides, i. e. for both the 
litigants. Witnesses, sakshishu, i. when they are available. 
77ie tcitnesses for Hm who claims priority, sakshinah 
25 purvavadinah, should he examined', i.e. one who says that he got (it) 
by a gift and had enjoyed at a prior date. A PQrvawadi, a person 
claiming priority, is not one who first makes a complaint. The 
^7itne38ea for such a one should be examined. 

When, however, another person says : — “True it is that this 
.10 man first got it by gift and also was in possession, but the king gave 
this very field to me after purchasing from this very man, or that 
this man gave it to me after having obtained by gift” — then, the case 
of the first claimant becomes invalidated as it cannot be proved, and 



for umulbintoht ehimanU 
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YAjTiavalLya *] 

Verie 17 . J 

when the case of the first claimant is invalidated, the witnesses 
should be examined of him who says that he got 
* Page 14. a gift at a later date and was in possession (since). 

This explanation* — alone is proper. It would 
not be proper to put the following interpretation, wV., if the answer 5 
is by denial, the witnesses of him who claims priority are examined ; 
while in the answers of res judicata and special plea if the case of 
the first claimant be invalidated then would come In the witnesses of 
the next claimant The same Import having been laid down in the 
text — ^Next, the plaintiff should immediately have written &c.^ ^ 10 
there would be the fault of repetition. 

The first (mode of) explanation has also been brought oat 
clearly by Narada^ who after observing — “In the case of a denial, 
the proof rests on the plaintiff, while in a 'special plea’, on the 
defendant. For establishing a former judpment the (production of 15 
the) decree would constitute (sufficient) proof,” says ; — “When two 
persons quarrel for a point, and both have witnesses, the witnesses 
of him who sets up a prior cbim shall be heard.” 

This rule has been specially mentioned as it differs from the 
rules of procedure tor suits in general.(17) 20 


Viramitrodayo. 

Then the pUintiOf ehoold caose to be written the means of proof 
of the allegations in the plaint eo it has been said. There, when the 
means of proof exist for both the plaiotiiT and the defendant, whose 
ahonld be taken np (first) for consideration? So, the Anthor etates the S.') 
rale here 

TSjBavalkya, Verse 17. • 

Uihayato, *of both* i * e, of the plalotiS* and also of the defeadant, 
when witnesses and like other means of proof exist, pCrxacidinah, ‘of 
him who filed the plaint,* the witneeses and like other means of proof 30 
should be admitted i snob is the general role. 


1. t. c. Uklog both u pZsIatlffs and notoseas srtfl and aaotber &* 
5. YijBiTtlkya 7 (5) page C72 above. 

8. Ohll. Jt3. 
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Alltlk^hara — Sutf a loager 


r Tofnavalkya 
L Vent 18 

Here, thfl Author alatea an excdption When the first side, *iC« 
m the form of the plaiut, ‘is invalidatel,’ t. e is proved to 

be weakened as compared with the answer, either on account of a etronger 
reason, or by reason of the plea of res judieata, the witnesses, &c , of tbe 
'i respondent happen to be accepted This moreover has been particularly 
elaborated before already (17) 

S ulapaai 

Tajuavalkya Verse 17 

One says mine is Ibis land by (right of) purchase another also 
10 says mine is this land by (right of) purchase thus when the answer of 
a special plea is equal and witnesses of equal kind are adduced the 
witnesses of the party lodging the plaint are to be accepted, and not of 
one who sets up a plea of priority ’ Such an inftrpretation is proper as 
by regard to the text’ In the case of a pledge, a gift or a sale, 
15 however the prior transaction preponderates there would be the fault 
of repetition if tbo first claimant be invalidated by not adducing n 
stronger reason to an answer the witnesses of tbe respondent should be 
taken By the use of tbe word witnesses are included documents and 
the like (17) 

20 Yajflavalkya Verse 18 

If a dispute is accompanied by a wager, then the 
defeated party should be made to pay a fine and the 
amount of his wager (to the king) and also the amount in 
dispute to the judgment creditor. 

25 Mltakahara — Moreover, if a dispute, vivado, t e & 

judicial proceeding be sapanah, accompanied by a loa^tfr,— staking 
IS (the «ame thing os) woger and that which contains this is one 
accompanied by a wager, — then /Acre, tatra, t e in that proceeding 
which contama a wager, (he defeated party, hinam who has been 

31> described abo\e, the king should make him pay a fne, daudam, 09 
aho the amount of the woger laid by him , ond to the (judgment ) 
crel tor th« nraoirat in dispute, dandam 

1 It ai;,.'ars tLst S alapEu hero diSers from M tak»hara vborfl 

mere priority in lodging & compUint u not giv^n preference to a prior 
cxliling right (toe text p 13 H 2S-20) >Pn 

2 Bee lurther YSja II 23 
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Similarly where one being under the influence o£ anger, 
makes a stipulation thus — I am defeated, I shall pay 100 panas’ , 
and the other (side) does not make any stipulation, then also a 
judicial proceeding is set in motion , and when it is commenced, and 
i£ the person making the stipulation loses, then he himselE should ha 6 
made to pay a fine together with the sum stipulated The other 
(party) however, if defeated, should be made to pay the fine, and not 
the stipulation as the text particularises it ( t e bis stipulation) as Cor 
one’s own 

Where, moreover, one stipnlates 100 and the other 50 only, 10 
there also m case of a defeat each should be made to pay respectively 
the amount stipulated by him atone By the tevt “if the suit is 
accompanied by a wager ' the Author has indicated (the existence of) 
a suit without a wager also (18) 


Viramitrodaya 16 

Geoerallf, it 18 oal; wheo tb« meant of proof for both exut 
that a soil with a wager comes about. By regard to this, the Author 
meatiODS the part to be perforcned by the defeated party m a emt 
wUb a wager 

YSjnavalkya, Verse 18 go 

As characterised above >f a eoit exist, then lu a trial with a 
wager, the luveetigatiug officer should compel (be defective party who 
loses, to pay to the king or to the opposing paitj respectively as the case 
may be, Viz , to the king, the penalty cousequeut upon the defeat, to 
the opponent the amount which wae the eabject matter of the suit, and 
his own wager, viz, the euiject matter as wel] as the omoaot. By 
(the use of) the worl tu, 'however', in a suit withoot a wager, is 
excluded the paymeut of wager. By the first (use of the word) era, 

‘ only * 1 # excluled the payment of the wager laid br the other party • 
and not agreed to hy himself. By the eeconi, and accoapioled by the 10 
expression rflamns era, * to (he jadgroeol-cre titor only' is excluded (ho 
payment of money (a cases other those lotolviog a money claim, inch 
at elao ler, Ac The first two cda’e are loteodet to laclade the payment 
of the penalty an! the wager which are cot payable The last cdi, 

‘and’ i« tudlcallve of payment of all the Ih'ee together, vix * 1 ^ 
the penalty, kc (lb) 
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'Y&jiavallyn 
, Verte 19 


S ulapaQi 

Yajparalk^a, Verse 18 

“If I am defeated on a footing of equalityr then as an additional 
penalty due for a defeat, I shall pay so many pams,” thus where the 
5 defendant stipulates with extreme boastfulness, that is (known as) a 
suit with a wager In such a case, the penalty for a defeated party, 
as also the wager laid by himself, should be caused to bo paid to the king, 
and also the amount in the suit to the creditor (18) 

Yajnavalkya, Verse 19 

10 After discarding all circumvention the king should 

decide disputes according to the actual facts j for even a 
real claim (based on actual fact'?) if not properly presented 
IS likely to be lost in a judicial proceeding. 

MitaksharS — Moreover, chhalam, cireumvenfwn, what has 
15 been wrongly said ; nirasya, a/ler discarding, alter throwing off , 
according to the actual facts, XU pursuance of the real state 
of factflj a king should bring disjmtea to an endi vyawlharSp nayed 
antam nrpah Since, even a real claim, bhfttamapl * e a true 
case, anupannyastam, if not properlg presented, t e if not properly 
so pleaded, is lost, hlyate, u e suffers a defeat m a judicial proceeding, 
vyawaharatah, at the tnal on account of witnesses &c 

Therefore the actual facts should be found out The 
presiding officer of a Court along with councillors, by gentle 
persuasion and such other means, should try m such a way that the 
25 plaintiff and the defendant would speak the truth only ; (for) in that 
case the decision would be given regardlessly of witnesses &c. 

t If, however, it is absolutely impossible to find out the real 

facts, (then) in that case, the second course is that the decision 
should be given by examining Witnesses &c As has been saidM — 
30 “ It (» e. a legal proceeding) is said to have two courses, as it is 
capable of being m pursuance of facts, or founded on error A fact 
is that which truly embodies the actual events An error is what has 
been erroneously deposed to * 


1. mrads I 29. 
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YCTtt 19 J 

There a decision given in pnrsnance of actual facta is the 
prmdpal course, that founded upon error la onlj secondarj. In a 
dedslon based on (the evidence of) witnesses and documents, the 
irnth may sometimes be followed, sometimes not, as it is possible 
for witnesses &c. to deviate (from the truth.) 5 

*PAOE 15. 


Viramitrodaya 

Aa a BOit IS regarded two*foM on account of the iliatiuctiou of 
being With or without a wager, so also by regard to its being fonuded ou 
truth, or ou error, it is two<fold. For it has been said*: “By reason 10 
of its being founded ou troth or on error, it is eaid to have two coursee. 
Truth la what is ]inbed*with facts ; what has been declared by mistake, 

18 error.” Thus the word mistake here is merely indicative of a proceed- 
ing which is not in porsuauce of facte* There, ae far as po<>sibIe, a trial 
should be observed only in pursoaoce of facts ; ao the Author says lo 

YSjfiavalkya, Verse 19 

<accotJiog to facts* lu connection with the matter m 
issue by menus each as peaceful negotiations Ac. by the party speaking 
ae to actust facts lo the form of his tnoremeats or the sctioaeofthe 
other elde by reference to dates, having discarded the statementa m the 20 
nature of circumveuttoos, nppe tyavah&rAn nayet, *tbe kiog shouM decide 
disputes,* /. e. carry to their own reealts in the form of a decivon. 

At times a suit is likely to be decided even in puisuance of ao error, 

BO the Author says, bhCtam, ’actual facte,* i. c. a real fact although with 
proper coaoections such as witnesses Ac., If not properly set oat before 2> 
the determinatiou of success, in a suit to be managed, Aiyatc, 'sulTers a 
defeat,* becomes impossible of accomplishment. In such a case, the 
trial will only be in pnrsosoce of an error* By tbe expression, ’even 
facts if not properly set out* are locloded by extensiou all transactions 
well known as being in pnrsnance of facts. 

’There, a transaction proved according to rales of ^dstra is as 
under: "One who abaoionlng a strong gronoi resorts to a weak one, 
wont! not bsallowel to resort toll again after the merabers of the 
jnljctal asiemhly hate reached* the 8*tpe of taecefs'. IVhen* a law 

1. ByMradal *0 

i i c hate r«^r t«>l th«ir dtLhlaa as to wb« «' eald 

3 KStjKyana, V«r«« £31 4 KarUda 1 C3, £3 
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r YdjttacalL-ya 
[ Verte20. 

suit h&a been decided, efidenca becomes profitless, anless a document 
or witnesses can be produced who or which bad not been announced at a 
former stage’ of the trial. As the {fertilizing) power of rain is thrown 
away on ripe grain, even so evidence becomes useless when the suit has 
5 been decided.” 

Popular usage in transactions, such ns “ If I do not go tomorrow, 
I am (to be considered as) defeated,’* an agreement like this and 
others. (19). 


S ulapani 

10 Yajnavalkya, Verse 19. 

‘‘Truth is what rests on true facts. Error rests on a mistake of 
facts", vide this text of Narada*, if real facts are clearly ascertained 
by means ol other proofs, then whatever had been declared through error 
should be given up as not final, and by means of positively ascertained 
15 facts, judicial Investigations should one conclude; as even actual facts 
if not put forth in a judicial court lead to a defeat; so Narsd^ : 
"What through error is not declared, that even though it were an 
actual fact is lost at law; therefore, judicial trials should one investigate 
by regard to actual facts-" “Moreover by the king particularly by one 
20 who Is anxious to maintain the ( integrity of ) law, by regard to the 
diversity of the human mentality, after discriminating the good from 
the not good”. (19), ' 


“ Even a real claim is lost in a judicial proceeding i£ not 
properly presented” the Author mentions an illustration of this text 
25 Yajnavalkya, Verse 20. 

Where the defende,nt sets up a, denial and it is not 
confined to one only of the many particulars written in the 
plaint severally, and the claim is (afterwards) proved in 

1. Asahaya has the following note on this' "‘This wicked debtor 
owes me money, and althongb tbu ie anpported by 'witeneeses and other evidence, 
be declines to give it. Therefore be must be prodaced in my presence before 
the King’s Conrt.’ If the claimant says so, and does not produce bis proof at 
the time of the evidence, bot offers to prodace afterwords, it cannot be admitted 
as evidence. But, if after making the statement, the claimant could not 
prodnee it owing to any accident etc., it may be offered, and it shall be accepted 
altboagb the ease had already been decided, and sureties were offered and, taken.” 

2. Nirada I, "tJ. 3 , i, 54 ^ 
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Verte 20 J 

one particular, he should be compelled by the king to pay 
the entire claim He (the plaintiff) should not, however, 
be allowed to recover (from the defendant) what had not 
been alleged in the plaint 

Mitakshara — Naikam, severalty, many particulars eg 5 
gold, Sliver, clothes &c , llkhltam lentten, allegation made by the 
plaintiff , lE the defendant dentest nihnute, 1 e conceals the whole 
claim, then, if the e^aitn M prored, bhavitah t e the defendant is 
made to admit, the entire claim t e with regard to silver &c (also) 

83 alleged in the plaint should be caused to be paid to the plaintiff 10 
by the hngt nrpBija 

Na grahyastuaniveditah, should not, hoteeitr, be allotted 
iorecoieriDhatha^ not been alleged What had not been alleged at 
the time of the first complaint, but afterwards is bcmg informed by 
the plaintiff saying that it was formerly forgotten, he should not be 15 
dlhteed to recoier, Ba grahyah t e to be (allowed to be) paid, by 
the king 

It must not be supposed, however, that this rule is merely 
textual* the falsity of the defendant’s denial as to one particular 
having been c»tab]ished, it leads to the possibility of (establishing) 20 
ita falsity as to other particulars alto Likewise, the truth of the 
plaintiff’s allegations having been established m one particular it 
raises the probab lity of its being true m other particulars a'so Thus 
from this very tett of the Lord of Yogis* supported a« it is by the 
rules of Logic which is only* ooother expression for ‘ the roles of 25 
probative reasoning ’ the rcaultiog rule ( that comes to be established ) 

IS that the king shoafd cause the entire daim (o ba paid 

• 

And when a suit is being decided m pursuance of lh<» rules 
of logic, even if the real facts stood otherwise, no fault would attach 


1 oa a (cxI > e itt eoacdccM exs b« vrra 

bf Itie tr«t of logic u wiU bo *««b from tbs t«xt •■'tUcer 
S I * itge YtjRarslkrj. 

3 n»iTrrcin»s'TSi 
10 



mtiksharii^Innuttfor falheT I deltt r Tdjnavalkifd 

L Verit 20 

to the judges deciding the suil^ As also (says) Gautama/^, after 
stating — ‘ Rules of logic are a means for arriving at a judicial 
decision For getting at a decision with (the help of) it (logic), 
parties should be placed in their proper positions respectively, he 
5 concludes^ thus ‘ therefore the king and the preceptor are blameless ’ 

Moreover it is not that the consequences of a (false) defendant 
being confronted in one particular extend only* to his testimony not 
being accepted (as a reliable one) because the text is that ‘a party 
confronted in one particular should be made to pay the whole (claim) 
10 by the king ’ 

The text of Katyayana®, however, in: “Even m suits 
involving several counts, as much amount as the creditor (plaintiff) 
establishes by means of his witnesses, so much only does he get", 
has a reference to (suits for a) paternal® debt payable by the sons 
16 and others There the rule is that sons and others in their answers 
in a suit with referencs to several claims saying *I do not know’, do 
not become guilty of prevarication , (and) even if a claim is proved 
against him m one particular he does not become a false litigant, and 
so the rule — “where the defendant denies all the particulars &c” 
20 has no application there, as there is no concealment, and therefore no 
(scope for the application of the) rules of logic The text of 
Katyayana® Vi: ‘ Even in suits involving several counts &c ' is a 
general rule Putting aside the 'false answer ’ which is the subject of 
a special treatise, the author treats it as an answer of ignorance ’ 

1 It may also be thus rendered , Even if it were diSerent from the real 

facts ' I ’ 

2 Chap II 23-24 3 Chap II 32 

I d &,c » « only thus far, to this extent It is not that from this 

text the incapacity would extend to the length of only the party’s case not being 
oocepted The Author says that it extends farther, c« ’ The 

meaning is that in the case of false witnesses the only consequence is that tbelf 
testimony is not accepted , whereas In the case of dishonest litigants, not only 
that their testimony is not accepted but that they are punished to tha extent of 
the entire chum in diipute being thrown out 
6 Verse 473 

r fHrfiJrailVTK 1 » abetter reading and is adopted from Bllambhatii 
faeeBilambhatUpago24,i 18 I 
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It may be said that by the text* viz. "In suits for the recovery 
o£ debts and the like which are oE a quasi-^nlta character, the amount 
in dispute being already ascertained, if the allegation is for a less or 
n greater amount, the claim does not succeed”, Katyayana« has said 
that in suits containing more points than one, if only one point or more 5 
points than one which are involved are proved by witnesses, the whole 
claim does not succeed. That being so, when only a portion is proved, 
from where does follow the proof of the portion that is not proved 1 

To this the answer is that where witnesses are produced 
as the means for proving the entire claim alleged in the written lO 
plaint, there in case the witnesses depose to a portion only or 
to much more than i^at was claimed then in such a case the whole 
claim does not succeed ; this is the meaning of that text. Even 
there, from the wording o£ the text vis. "being ascertained. ..does not 
succeed”, a doubt would even lie here as before and thus there is 15 
scope for other evidence (means of proof), on account of the rule in 
the text’ "after discarding all circumvention &c.” 


In the case of criminal complaints, however, the whole point 
alleged is considered as established even if only a portion is established 
by witnesses produced for proving the whole case ; because crimes 20 
and the like arc considered as proved by so much proof, ns also on 
account of the text o£ Katyayana.’ vis. *Tn complaints For 
cohabitation with women, crime, and theft, whit is known as the 
point at issue is considered as established in its entirety if only a 
portion of the point in dispute is deposed to by the witnesses,” (20). 25 


ViTaroitrodaya 

Id the C4af<e of so expofitioo of the fonct/oa of the ktog, the * 
Antbor gives illustrstioas of trials on fads, as also tboie influeoceJ 
by mistakes 

YaJSaralkya, Varie 20 . 30 

LikMtam, ‘written’, in tbe plaint Ac., tbe wriltea aitegalioBs 
m&le t nsifam, ‘many*, io more than one ( psrtleoitr ), sneb as, gold, 
gems, clothes, Ac., the deleoJint who nihnifte, ‘tlenfes’, i.e., coccesis 


1. V«T»e, 3'»6. 


s. Ylja. II. X9. 


3. Verse, 337. 
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Vlramltrodaya— Onan imdtrtaUng 


Yajnava^^ya 
VtTtt 20 

the entire claim, he, ekadeiCt * in one particular ’ each aa, merely as 
regards gold or the like, tibk&tttahi ‘proved’, »•« » by means of witnesses, 
as &c., has been completely proved to have taken, sarpaw, ‘ the entire 
claim which is the sahject mailer of the complaint, nrpeno, ‘by the king 
5 to the plaintiff, ddpyaht ‘ ehonld be compelled to pay \ 

This, moreover, in regard to one particular (item) of the plaint 
which was established, when other particulars have not been proved here 
as also m the case of a special agreement, that * if even one particnlar is 
proved, I shall pay up the whole ’ There, the first has counectioo with 
10 actual facta as may have occnrred, the aecond is based on a subterfuge, 

Anxteditah^ ‘not alleged in the plaint', te, not set oat in 
writing before The particle, tu, ‘however’, h^s the sense of cha, 
‘ and ’ As to the part other than the one particular in regard to which 
the claim is proved, such as gems, die , although not proved should not 
15 be ordered by the king to be paid This also is an example of a trial 
connected with an error Vide the text of Katyayana' “Even when 
only a portion of the matter alleged has been deposed to by the witnesses, 
in charges of intercourse with women, heioons offence, and theft, the 
whole of the matter alleged eball be deemed to be proved,” In cases of 
20 theft and the like, althongb proved id one perticnlar, the whole is to be 
paid, BO the Mitakshara ( 20 ). 


S nlapapi 

YSiSavalkya Vorae 20 

One who of the many counts in the written allegations, snob as 
25 gold, silver, copper &c denies all, be, when proved as to one 
particular such as gold &c all I c silver &c , be must pay If when proved 
as to one particular, having ascertained the plaintiffs he says “this 
other also was forgotten by me ' , such a one not having been written down 
at the time of the plaint, should not be admitted, and no royal penalty (20) 

t 

30 It may be said “Where the defendant seta np a denial, and the 

denial is rot confined to one of the many particulars” &c, is a 
Smrtx text , so is also “Jn suit® involving several counts dLc ’* a 
Smrlt text Thus there being a mutual conflict between these two 
Smrtis, why are they not considered as unauthoritative as they are 


; Vena 307 
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YAjhavallya n 

Verte 21 (i) J 

opposed to each other ? Why reaort to (the rule of) adjnstmenl^ ? 

So the Author Bays : — 

Yajnavalkya, Verse 21 (1). 

Where two smrtis conflict/ principles of 
•Page 16 eqiUty as determined by popular usage 5 

shall prevail. 

Mitaksbara : — Where smrtyoh, between tieo smrtis, there 
is mutual virodhah, confikt, there for the purpose of remoying the 
conflict and determining’ the matter in i*8ae Jiyaya, principles of 
equity, comprising general rules together with the exceptions, 10 
balavan, shall prevaxl, i e. (will) have force 

From where^shonld these principles be obtained ? so the 
Author says . — wyawaharatah iti, as determined by usage etc , 
obtained from general usage i. e. ancient usage as obserred among 
the elders and as determined by the two tests of affirmation and 15 
negation’ Hence even in the present case establishment of the rule 
is the only proper test. Thus should be applied even in other cases 
the rale regarding tbe adjustment and the rule of option. 

l see aote 4 tartber on pp. 708-700 

2. Koto that here i’rnmnatllll meana 

3. 3TrTT.r;Pt7«R— note theso two terms, wbicb are likely to recur often 
and bare an uaportant place rn tbo roles of logic and also of rstcrpreUUon. 

37717 prcdieatea a conslaot and larartabla concomitance of ibe middle termor 
^3 and tbe major term or ) The familiar irilance of 

this 13 — * Wbererer there is smoke there is fire’~tfae 
inraritble co^existenco of Cre with smoko is called in logic tbe relation of 
'iorariabla Ooncomttaoco' or Corresponding to and ibo oppoilte 

of tho abore is what is kno« n as tbe rvPilTrr a or an aiscrtion of tbe cooeomi. 
taneo of tie alwcDce of srwr and tbe absence of Js e g 77 

Wberecrer there Is no fire, there IS no smoko also/' Tbestedent 
wfff drtti a fitting: comptrisOQ with tbn la tbe (If Ualrernl A Propotufon of 
the I'ngllrb Logic « g. All eisy and the {2) cocrertei A proposition r g * 

AU not s is Eot-y, rospeetirely. A cense or Is said to be coontcUd with 
Us eJffct by when both tbe affutnallTe and negallTe reUtlooi 

between tbe thing to t<o prored and lh« casre that prores ctn be ct^ ei Uy 
a«‘erted , sacb a alone makes the argument pcrfcclly lonad atd iscaptble . 

of refotatiob. This proceis of arriving at the Vyip i or neleertal proposiiica 

eorretpi'di to the metlio is of agreetseat and dlffemce in Mill's Logie (.itiiX 
The appti aitoa of this in the context will be seen front the (oUawinr 
lllnilration The qorttloa is whether a parltcaUr B*»ge it jeoetd to »xi»l 
or not. loitances of fts alHrmiUen and an entire ab4«vw of iu negaticn cr 
non^enforreaeat woald proto the cnsicm nnder the texts 
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All tAkfharl—ff Kies of Laa and PoUUet. 


[ 


YajT^vall-ya 

Vtftt SI (2) 


To this general rule the Author mentions an exception 

YajnavEilkya, Verse 21 (2) 

The rule however is that the science of law is 
stronger than the science of politics. 

5 Mitakshara : — The science o£ politics e.g. the work o£ 

Ausanasa stands slteady excluded by the text 
An exception ‘ in conformity with the principles of legal 
to the general rule, science* ’ , so the science of politics’ referred 
to here is the one forming part of and Incorporated 
10 in the ‘ science of law ’ and characterised as the science of polity* 
In the case of a ecn/iW, WOdha, between tw(?8mrti8 *. e. from the 
science of law and the aeience of politics (respectively), the science 
of law ia stronger than the science of politics ; this is the rule, sthitih 
(lit.: position) i. e. limit. The meaning is that nllhongb in themselves 
If) there is no distinction between the science of law and the science of 
politics as the outhors of both are of equaP (authority), still the 
priocip'il subject (of treatment) being law, while politics having only 
a subordinate position, the science of law has force. The importance 
of Dharma has already been demonstrated before in the beginning of 
20 this treatise^ Therefore, in the case of a conflict between the 
Dharma^&sira (science of law) and the Artha^aitra (science of politicii), 
undoubtedly the Artftn'osfra will yield *, and there is no scope for 
any rule of adjustment or of option for a Ybliaya^vyawastlu** 

( (ViqsW’tt ) or a ViUlpa ( Rt'i ). 

1. Yft]n II 1 r 1. II 13 & 14 aliOTff 

S Or ll ms7 ereo bo trantUtod as, ‘ai bolli are tho compoiltionr 
o! llio (aatlsor ) ' X 

fmn— e<;iuil, or It tnaj abo mean, tame Tho meaalng It that eten If 
the tuno aathor \»J* down two texts, one in the natnre of a vti text and the 

other an ardrrQ text, itill baTioe regard to the fut that U it the which 

It the or principal tnbject of treatment, tho tcxti pertaining to the 
* win hare force 

3 • r. in the Achtradbjftja. Inlrodaetorj chapter I rertet 1-0. 

4 Note thr»e two tennt ftewenn and fczn 

lhalpa) meant option I « thernleof option, meant 

tna.!;arto«at of the tcreral tabj^libj appropriating esch to Iti proper pl«c. 
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I <r« 21 (23 J 

What^ 15 the lUastratioo For this (proposition) ? Not certainly 
the text oF ManU^ viz — ‘ One may slay withoat 
An Objection hesitation a desperado’ who approaches (with a 
raarderoaa intent) whether (he be) a preceptor, a 
child oran aged man, or a BrShmana deeply versed in the Vedas (351) 5 

By killing a desperado (intent on doing harm), the slayer 
incurs no guilt, whether (he does it) publicly or in secret (for m 
such a case) fury recoils upon fury* (352) Also, “ One should 
(certainly) kill on the field of battle a desperado who approaches with 
an intent to kill, even though he were a special scholar of the Vedas 10 
and thereby he doss not incur the am of a Brdhmana killer ” and 
similar others are the ostra texts ’ This expiation has been 

prescribed for uniotentionally killing a Br^hma/ia , but for 
intentionally slaying a Brdhmana no atonement is ordained, ” and 

According to Saaskrt welters it tliere bo a direct and clear conflict 
between two teats both lose their binding character, and one is left to aeceit 
either at hia option There !i also another coarse which is resorted to and that 
is by assigning the aflirmatiTo (srv) and aegatiee (3Tmv) classes to their 
proper and appropriate places and thns removiog the conflict An example 
will make this clear A BrihmaQaeieyeat flesh ’ This conflicts with the 
general prohibiUoo of flesh against Brlhmaos Then follows the appropriation 
( ftwwTO ) rs* a northern Bn ^imaoa way eat flesh — a Bontberner nutt not ’ 

Tl e reader will note the two texts an apparent comphet between which has 
Introduced Verso SI 

A Tcry good iostaneo of few"! and fTTCieffoi may bo fonnd in Y|;d JJ 
S77 nnin aiwm aiti? Ooamenllng 

apoa this ftjT ?sir says jwtv f?rviw RJT'Pt ^ vj i 

an I this it further made clear by in the ea'iefi thus— »nn 

■Sraiu «ri5t Twnwrfu i sfl^iwrw'^nrifj «JT9ivn*rsTff 'v/i 

It will thns be noted that cither of these hare a scope when there it a 
ixnsSiet Tita Aatls-Tr Iwa fsfv fer&ai /-re aa- 

there Is no conflict at all • 

1 From this elaaie down to p 711 line 17 Is itated the objection , or 

thepTff S Ch vni SS1-3S* 

2 Thu word has been trantUted as *an aiiuiin’ in the 
Bscred Books of the F«»| hot haring regard to its wile roaroUtion a 
dir/rrels wonld be a proper rendering 

i Soto the gloMof Knlllka. ^3 

i£*d I I « ihe tioIcdcs of the assailant gcsersUi and foiUrs the fnry 

of the person attacksd d SCaca XI f? 
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L VeT$eSl(2) 

such others are Dharmas' aslra texts » and it is proper m the case of 
a conflict between the two, that the iJAarmas'as/ra should have force, 
(since), the«e two (kinds of) texts not being hkely to be m (reference 
to) one subject, there would be no conflict, and the consideration of 
5 their force or weakness does not arise 

Moreover, premising with the textWi7 "the twice*born may 
take up arms where the law is being flouted &c‘’and proceeding 
with the text^ "in theic own defence and m the defence of the dak‘ihtn&, 
in a battle-field, and in the protection of women and Brahmanas , 
he who kills within the limits laid down by law, incurs no guilt ” 
15 one 13 not amenable to the punishment for slaying m a fair fight an 
assailant as also one who is intent upon killing ^omen or Bidhmanas 
( while engaged) m self-defence or in the defence of the dak^hina . — 
wealth collected for distribution among the Brahmanas assembled 
at a sacrifice — and (other) utensils used for a sacrifice, the text viz one 
may etc a preceptor, or a child or an aged man’ etc has been given 
as an explanatory^ affirmation of the same’ Implying thereby that 
one may kill even the preceptor and others who are absolutely immune 
from being killed, when they attack with a murderous intent, 
20 what then of others ? From the use of the words wd’ (or), and also 
of aj5j (even) in (the test) " even though he were a special scholar 
of the Vedas’ &c ’ the inference is not (intended to be) suggested 
that the preceptor and others should be killed, a" also from the text 
of Sumantu viz '* There is no guilt lu killing an assailant (with a 
25 murderous intent) excepting (when it is) a cow or a Brdhmana ’’ and 
also according to the text of 3/an«* viz " Let him not injure the 
preceptor, nor him who expounds the Vedas, nor the mother or the 
father j nor also the Brahmanas, cows nor an ascetic *’ This text is 
t used with a purpose (ht meaning), inasmuch as it is intended to 
SO prohibit the killing of the preceptor and others ( when they approach) 
as assassins, and not otherwise, as the prohibition of murder m 


1 ilflnn VIU 349 
3^ ilADtt,Vin 351 
6 1 e CUp MU 345-350 

7. 8e« aboTO p 709 L » 


2 Mann VIU 350 

* 

6 VIU 350 (6ee above) 

8 Oh. IV 163 
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general is already dedacible from the general principles (of law;. 
Even the text^ " by killing a desperado the slayer incurs no guilt” is 
intended to apply to others than Br^hmams. Since, (by the text) 

*'an incendiary, a prisoner, one armed with a deadly weapon, a robber 
and one who causes the deprivation of land, wife, and wealth, these 5 
six are (known AiatdLyinas) desperados or felons” and also ‘‘ one who > 
is armed with a sword, poison, and fire, who is ready to utter a curnfe 
with hand uplifted, who kills by means of A'tharmna charms, who is 
a traitor to the King, who violates a married woman, who is ever 
ready to prick a hole ( whereever found ) one should know these and ,10 
all such others as desperados or felons (Atatdylnah),*’ the AtatAyim 
have been indicated generally. Therefore the result is that when 
Brdhmanas and also others are killed as assailants by inadvertance 
while being] warded o5 by one acting in self-defence and having no 
intent to murder, in such a case a light expiation will be (sufficient) 16 
and no punUhmeat from the King (will be necessary). Therefore 
another illustration should be cited here. 

(To the above objection) the answer is : "As acquisition of 

a frleod is superior to the acquisitions of gold or . 

* PAGE 17 laud, so one should endeavour for his acquisition” 2^^* 
An Answer is an Arthai&stra text. ” In conformity with 
the priociples of legal science, and divested of 
anger and avarice” is a Dharma^dxtra text. There occurs a conflict 
of these two in some cases. As e. g. in a suit where the procedure ^ . 
is of a fourfold character j if success is secured to one party, 25 ^ 
acquisition of a friend would be made, but the Dharmaa'dslra would 
not be followed ; while if success is secured to another party, the 
Z^Aarmos'dafra would be followed; but (it) would prejudice the 
acquisition of a friend, in such a case tfie D/iarmas^diCra bss more ^ 
force than Arlhasdsira. Hence A^pusttimba has shown the 60 
importance of expiation in the text*. “This very same (penance is 
ordained) for him who when hia PAnrwo (duty) and j4r/A/i (gain) 
come into conflict, chooses the Arlha'^ By the expression '* TbU 
very same” the twelve years* expiation^ is intended. 


1. Mann. VIII. 332. 

3. Sm XpMlatabtt I. 9, S<, 20. 

IX 


2. I. 9 U. 23. 
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ViTte is J ■ 

of the- land should Inflict on that sinful man the punishment ordained 
foruttief”, of these two texts, one-xif Dliarn^iastra, and another of 
ArlhasSslra, when there is a conflict, the KJiarmaiSsira text propounding 
proprietorship by a successive enjoyment for three generations (although) 
without a title, has force It is in conflict with the PharmaiSstra text 5 
laying down a punishment for possession without title eventhough 
for one hundred years. So Karada’: “'Where there is a conflict 
between a Dharmasdstra ~tezt and an ArthasSslra text, giving up the 
Arthasdstrd text, one should act up to what is stated in the Dfiarma- 
sdstra". ( 21 ) 10 


It has been said above* that "Next, the ptaiutiff ehonld 
immediately have written down the evidence by means of which the 
matter in dispnte is to be established". W^t are those means? 
anticipating this the Anthor says: — 

Yajna,vaUcya, Verso 22. 15 

Evidence has been stated to consist of a writingi 
possession, and wlihesses. In the absence of any of these, 
the ordeai is said to be another (means of evidence). 

Mitakshura: — ^That by (means of) which a thing is 
measured or discriminated is pramana, evidence. That, moreover, is SO 
twofold, r/r. human and divine. Of these manavam, iiuman 
evidence is (of o) threefold (character) vis. llkhitam, bhuktih, 
8ak‘*hinah. irriV/ny, possession and ta/nesses ; so it Aas 
bsen la.d down, kirtitami by learned eages. Then (tgainX writings 
are of two kinds. A S'usana, ro^al grant, and Chfrakazn, a >5 
scroll or deed, A Royal grant has been defined before*. A scroll or 
deed(is*«) will be define*! (hereafter)*, BhUktlh, powrarion, means * 
enjoj'ment by (actual) occupation. Sdkshiijah, tellnesses, i. e , of 
the character niul kinds to be described hereafiei*. 

1. Cb 39. 

2. yijfi. (KtnUih Tr. p C7? liotf aioT#). 

3. ytjR. 1.518 p 530 4 . YIjS.II *1. 

L. « In 6 a. lion V. '•Of lb*- 
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rdffaraliya 
Vtr$« 22 

It may be aald that a writiog and witnesses may properly be 
(accepted as) evtdcnce as they may be incladed 
'Hie tour kinds in the idMa' mode of proof ( PramSnd ), os they 
ot CTidence. serve as a medium i. e. of expressing (the 

r> meaning of) worde.^ But how can possession be 

a mode of proof F To that the answer is that even possession 
when 83ti»fying certain (specified) conditions will invariably and 
co-rcctly measure the probative value of the sale and other transactions 
which ere (set up as) the basis of owoersbipt and assist an inference 
10 (to be drawn), or in the absence of o direct inference, a conclasicn 
may be drawn by implication, and thus it (i. e. possession) may be 
included either in an inference ( .'Inumdrifl) or an impUeation 
(ArtMpalti) and be a (good) means of proof. , 



KcirnaraUya') Mlt&kstiari maxim of ttari/oT the ichoU 71 

VtTSe 22 J 

are witne-ses for (establishing) the acceptance of the loan, but not for 
the (particular) amount or the rate of interest, and the plaintiff offers 
to prove hts case bj an ordeal, m each a cassi masmuch as under the 
rule^ (of procedure)} VIZ, 'regarding proof of a particular portion 
only,’ the particular proof about the amount and rate of interest o 
follows (by implication), there is no scope for an ordeal. As has 
bean observed by Katyayana.^ • — Even if the human evidence 
offered by the contending parties cover only a portion of the sabject- 
matter, it should be accepted, and not the divine teat even if it (t.et 
the divine test) be sufficient to cover the whole suit ” As for the 10 
rule. — The trial of secret offenders must (necessarily) be by means 
of ordeals even this (test) is intended to govern those cases where 
human testimony is unavailable. As to what hss been said by 
^arada^ viz (Where a transaction has taken place) in a forest, m a 
solitary place * at night, or in the interior of a house) and in cases of 15 
heinous offences or of denial of a deposit, a divine test is permissible"; 
even that is(applicable) when human evidence is absolutely impossible 
(to be adduced). Therefore the general ru'e (that naturally follows) 

13 that a trial by ordeal is allowable only where human evidence does 
not exist. 20 

An exception to this, however, has to be noticed* viz. '* In 
trbls concermug heinous offences of a long^ standing or in the case of 
Bssaolts or slander or concerning acts proceeding from violence, the 
ordeal itself are the witnesses." 

Aforeover a eimihr rule is found in some places obont a 25 
writing, etc. Aa in * determining rules laid 
* Page IS down for pdyos,' the S'rentSt and 6^artas and 
other trades, the evidence (to be adduced) is 

1. alio called VR »* e. g itTW 

silNl ^ »lt« SPt I Seo lha on tha 6alra rr'jTOt 1 1 5« ^ 

the role o£ * Part for the wLola’ J VeriaSlV 3 11.30 • 

4 Dr Jollr tahc3 PtT\4 a* an adjcetiro ot 3inT and tranaltUi " in a 
loUtarv forest ", bat eee tbo gloia of Asatija on this — “ at 

HW^a'^itl” 6 Katyioa, Ten# 229. 

C Or It may alto be loterpreted a* *ln protr&cte'I proceedings, in tnsls 
of heinous offorcei A- the vsnrWtT and being taken septra «!/ 

Cittd ot JJfbtSr'i’i in y. Marasihs, tee pU,l 14 

7. XT and Soo Yttjn 11 *0 and Jtilikihsri where Vijfiloeiwsra 
thas dfCneJ — ^ -nTX" I RwtH)*! Rsfirf j snd 'Jjrr-- 
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[ \A}t.avo\\:yx 
Ur« a 

wntirg and not an ordeal or witnessea’” SiinilftHy* — In auit-* 
regarding the right of door or way, or the riglit of erecting C" 
making theie as aho m auita regarding the enjoyin“nt of a snrfaci' 
or rrntercour«e il e most important (means of) proof is that of 
5 pos«ea«ion , and neither an ordeal nor the ^siinesses So also* 
‘ In amis regarding valid and invalid gifts, m disputes between a 
master and his fi-rvanl*' in cases of re cission of (llie contract of) 
flic, and abo where after purchasing a thing one docs not wish to 
pay the price, in disputes (arising out) of gambling (with dice) and 
10 belting (with animals) wherever a dispute arises in any of these cases, 
witce«*c8 have b»en prescribed as the means of prooft and not an 
ordeal or a writing " 



Tdintitaliya n ^Utikshit*— Jttlatice vnoniy and force. 7T7 

Verie 2^ (I) J ^ j j 

^ As possession is determined in (be form of an.inference, (be.nse 
of possession is cbaracterised as inferential. So even Brhaspati’, 
“Witnesses, documents, and inference, tbns human evidence is regarded 
as three-fold. Divine evidence has been stated to be nine-fold beginning 
with the Balance and ending with Dharma. But the mention of 5 
possession is indicative of greater force than document”. ( 22 ). 

When there is evidence on both sides, and when there exist no 
circumstances which would help in discriminating the strength or 
infirmity o£ either, (a question might arise) how should the strength 
of several proofs adduced by the piaindff and defendant be 10 
determined ? So the Author says 

• Tajnavalkya, Verae 23 (1). 

In all* civil disputes regarding property, evidence 
adduced in support of a later transaction preponderates, 

Mitakshara : — In disputes for payment of debts, and others lo 
in all civil disputes, sarveshu arthaviwadeshu, later frorjwnc- 
ihn, Uttara kriya— that wbicU is established is a Krtya, i. e., 
investigation or proof. When the evidence in support of a later 
transsction is established, and it ftrcpanderates, balavati, the 
party setting it up becomes successful j and (in such a case) even if 20 
> the allegation in the plaint be established, the party setting it up is 
defeated. As e.g. where a certain person cstabHahee a loan by proving 
receipt, while the other party proves Us non-existence by repayment, 
in such a case where the receipt and paymeut back ere (duly) 
established by (proper) evidence, this (evidence of) payment back has 25 
force and the party who sets up repayment sacceeds. Similarly, 
where after first taking (a loan) at two per cent, a party acknowledged 

1. Oh. V. 18. ^ 

S stS'sttt— T his biS been rendered hj Mr. MA&dJik «$ ‘money-dispates.’ 

UaTiBg regard, Loirtver, to the proper mesnlng and aeope of the expression 
here, it woalil not be an aecarata translation. An STViT? ii a dUpete 
regarding title to or poiie<sioD of properly ard the properly may bo noTeable 
or immoTCAbie Tnii has been made cleat by the anlhor hitcself in U* glen 
on Yiju. Verio (2) «e«. Sanikiit p. II 1. 5. An ♦rZTrrr 

In Bscd in oppon’lon le a or any larh iuUf the origin 

of srMch it la tone threat or tlcular set and not ia a mbtltnllT* claim to 
property. 
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Vajn<ival)cyil 
Verse 23 {2) 

(to pay) at three per cent , m such a case even when there is (good) 
evidence for both the facts the achnowledgment at three per cent 
has force Because the general rale is that of two contradictory 
facts unless the prior fact is refnted, the truth of the later one doeo 
5 not become established, as it comes later (in order) It has also been 
said “ a later fact is not established, unless the prior one is refuted ” 

The Author mentions an exception to this (rule) 

Yajiiavalkya, Verse 23 (2) 

In the case of a pledge, a gift, and a sale, however, 
10 evidence in support of the prior claim preponderates 

Mltakshara — In (any of) the threr suits concerning a 
pledge and others proof of a prior claim alone preponderates It w 
thus when a man after mortgaging his only field with one, and after 
obtaining some loan, again mortgages it with another and obtains 
15 something, ID such a case, It (t e. the fi^ld) belongs to the first only 
and not to the second So also in the case of gifts and sales 

It may be urged that there being no ownership (left) in the 
subject-matter of a mortgage, thereafter a second 
An Objection hypothecation docs not appear permissible 
20 similarly, also the gift or sale of what has been 

(already) given or sold does not arise at all , and therefore that this 
test IS (thus) meaningless 

To this the answer is, even when no ownership esists 
and still when from ignorance or avarice 
The Answer one has a mortgage made again (over the same 
25 subject matter!, in such a case the prior transacMon 

alone has force Thus it is proved beyond doubt that this text 
•ft '5/2. 1'Kain, . 

< 

Viramitrodaya 

Bj the text* * WboD the Grat claim It lovntijated, *, it bas 
3) been stated that when the soswer ba« greater potentiality, the evidence 
for the defendant is tabcn The e the potentiality of the answer 
coasuts in the greater slrengh of the evidence as exhibited m the 
answer, so the Antfaor points ont the (element of) elrecgth iQ the 
evidence 


1 Tijn 11 17 8oap 636 U 18 20 above 




YdjnavaHspc 
Verte 23 
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Yajuavalkya Verse 23 

Sarceshu^ • iti all’, vtvddesiu^ ‘ lo dispales w^bere the eaLject 
matter IS the recovery of a debt, of the evidence on the two sties, le, 
of tbs plamtid sQct the dsfeodaot, set out by them each &s the meaus 
of eecuriDg their poiotfl, between the two, that which is of a later 5 
period, ba« greater strength Thao, where the statement of one is, 

‘a debt has been taken from me by him am! he owes xt *, and the state- 
ment by the other is, ‘ Yes, indeed was taken, but it was paid off’, there 
the evidence in support of repayment has a greater claim Similarly, 
when the first loan was contracted nnder ao agreement of a A'd/rim’ as 10 
the rate of interest, hat later on at the rate of a Pana, and that has 
been by some arrangement, in encb a case, evidence in ; roof of the later 
arrengement haa a greater claim And thaa where money deposite I with 
one bag been deposUecf with another, there it should be understood that 
the bailment with the latter haa greater force 15 

The word esa, ‘ however *, ts to be osed as coming after the word 
uUard, * later * Thereby, an equality of force of the prior one with it 
haa been excluded Similarly is the word eta in purtatta 'prior only’, 

IS to be explained In some places, lo the place of ' id all civil, iLc 
the reading is, 'prior in civil, &.e ^,purvA tu tit 20 

Here the Author states an exception , Ad^au, 'in the case of 
a pledge ’, i e , in a transaction of pledge, ptaUgrahe ‘in the case of 
a gift ’, and in the case of a sale also, the prior one of the same kind in 
each case has a claim in preponderance The similarity ^ moreover, 
consiets in the prohibition to dispose of at will, and the destruction of S5 
one’s ownership Thus where after a mortgage with one, a mortgage is 
effected with another, there the first mortgage 19 stronger , also where 
after an acceptance or purchase by one, another has resorted to 
acceptance d<c as a means for (acquiring) ownership, there the firat 
acceptance, &c , is more forceful This is the meaning 10 substance dO 

As against a mortgage, a transaction of acceptance aa a gift and 
the likf*, being destrnctive of the right of ownerahip, whether of a prior ^ 
or poatenor date IS indeed stronger Thus it should bi amierstool that 
by regard to its being not obatrnctivo of the free right of dispo al by the 
owner as he likes, whether of a | rior date or of a posterior date a 3o 
mortgage which la obstructive of the free right of di'^posal by the owner 

1 A quarter of a i’flnfi 

S In a traneaciiou of a pledge the freedom of disposal of tlio objet-t 
of the pledge which rcmaiued with the owner before is restrained and the 
right of ownership becomes extinct in the other two transavtions 
12 



1 djt avallya 
I eru 24 
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] 

iQcleed this is not proper Certainly ownership does not 
become extinct on account of non protest 

(1) Objection. non proteat not being known either in popular 
usage or in S'dstra as a cause of extinguishing 
ownership, (just) is a gift or a sale is Nor is ownership acquired 5 
by possession for twenty years , because possession IS not the (means 
of) proof of ownersQip , also because (of the rule that) evidence 
{pramdnn) does not create the matter to be established (prameyay it 
0 e the pramAna , ) his also not been mentioned among the 
circumstances giving rise to a title by ownership Fo" (in the text) 10 
“ A man b''come3 owner by inheritance, purchase, partition, seizure 
or Bnding The additional (mode of acquisition) m the case of a 
BrAhmana, is gift , in the case of a K‘!hatnya gams of conquest and 
in the case of a Vats'ya and S'Adra gams (by labour) , Gautama^ 
only mentions these eight as the sources of title by ownership, 15 
(be doea)not (mention) possession 

Nor would it be correct to say that this very text demonstrates 
a twenty years* possession is an originating 
* Page 19 cause of ownership A title by ownership or 

(2) Objection its origin are indicated (even) by general popular 20 

repute and not (oecessanl)) by the S' Astra alone 
This, however, will be more folly dealt with la the chapter on 
Partition The text of Gautama is only intended as (laying down) 
a rale of limitation 

Moreover, the text’ viz ‘ He who enjoys without a title for 25 
ever so many hundred years the ruler of the 

(3) Objection land should inflict on that sinful man the 
punishment ordained for a thief ' is opposed 

1 (Pra*ii»^a) IS that which i» to be estabhahed, r the point at issae ' * 

nnpij (Pramona) is the means of estsblishing the point at is»ne The meaning m 
the test IS that a pramani or CTidence can only indintls or ^oia sometblog which 
18 already in existence , it cannot creaU it, « e a pravtann cannot be the 
'originating cause’ of a prameyi 

2 S 38-40 

3 BeeSnbodhici p 13 1 12 and Balambhatp p 51 U 26-28 on this 

4 Balambhatts and others a'cnbo this text to Vanw It la tot to be 
fotmd in the editions of Van« It is howerer, found in the ^trada Smrti I 87 
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I Verte 24 

to the theory that po9se«sioD without title is the source 
of ownership. Nor also would it be proper to say 

that the text “He who enjoys without a titl'* &c “ is meant to apply 
to a possession without notice (to the owner), and tbe text 

5 *'Passyatobnivatah' &c’ to possession with notice (to the owner) 
The text “ he who enjoys without a title” being general in its 
statement As Katy ay ana* also has said ‘'One who has forcibly 
token away beasts, women, or men should not rest his case on 
possession (of these) nor hia son also", the rule has thus been 
10 established, that moreover an extinction of title is not possible m 
case of a possession with notice as it is improbable that any cause of 
an extinction of title would (be suffered to) exist * 

^loreover, it should not be supposed that inasmuch as the 
evidence in support of prior acta preponderates in cases of pledges, 
16 gifts, and sales, this (i e the present ) text is intended to lay down by 
way of an exception the preponderance of the evidence of transactions 
later in date amounting to twenty years’ possession in case of land, 
and ten years’ possession in case of wealth (or moveables) Since in the 
ca^e of these in reality a transaction itself is not possible, it is 
20 only (that which is) one’s own (property) that is fit to be pledged, 
given away, or sold , and there can be no ownership over what has 
been pledged, given away, or sold Moreover a penalty has been laid 
down for a gift and acceptance of that over which he (i e the giver) 
does not possess ownership, thus* J “He who accepts (as a gift) that 
25 which may not be given, as also he who gives it shall both be punished 
like thieves, and both made to pay the fine ordained for an offence 
of the highest degree {Uttama Sahasa)'* Moreover if this verse 
were to be (accepted as) an exception to [the rule regarding the three 
1 » e r»]fr If 24 2 V'erae SIl> 

3 The constrocUon here is rather peculiar The clause etc 

in 1 8 IS to be taken as part of the objection already commenced 

not as n separa o objection The construction here is typically terse— 
ftTOTU The meaning would be fully brought out by the following complete 
statement of tie compoDtnt part* in their order — I 
flfiTUsnnvTti I An ostincUon of title is not probable in the case of a possession 
with notice , because no one wonld allow any circumtance to exist or 
continue wl ich would in the end lead to an extinction of title 

4 See N irada Ch IV 12 
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(transactions) viz pledges etc ] the verse next Eollowrag (t e No 25) 
does not appear proper as an exception in the cases of pledges, 
loundanes etc Therefore the extinction of (title to) land etc does 
not appropriately follow at all Nor is the cause of action lost For 
in the text — 'Of him who neglects and stands by if a period as 5 
aforesaid is passed, the suit does not succeed ’ Na.rada has 
mentioned the extinction of a remedy at law when there is laches 
and such laches is not accompanied by circumstances explaining it , 
he does not lay down the extinction of the nght (itself) Similarly 
m the text IE the owner is neither an idiot^ nor a minor and if his 10 
chattel IS enjoyed (by another) before his eyes, the remedy by a suit 
is lost to him and the (adverse) possessor becomes entitled to the 
property ” even Mantl^ has indicated the Jo^s of remedy only at law 
and not of the title itself Tne loss of the remedy at law would be 
in this way The person m possession might say— '‘This man not 15 
being either an idiot, an infant or a minor, I have enjoyed (the 
property) in his presence without a protest for twenty years and there 
are several witnesses m (support of) this If it was (a fact) that I 
was illegally m possession of his property, then why should he have 
stood by for so long a time ? ’ and here the (true) owner would have 20 
uo answer This even although he would have no answer as 
(indicated) above on investigation on facts is still open — vide the rule ^ 
“After discarding nil circumvention, the King should decide disputes 
according to actual facts 

It may also be said ‘Even though the title is not extin 25 
gmshed, nor (also) is the remedy lost, still there would be the danger 
of the loss of remedy, and in order to avoid this it has been hid down 
os an advice that one should not stand by (To this) however (the 
answer is that) it is not so for, possession (which is) within memory 
cannot be a cause of creating any apprehension as to the loss (of title), ^0 
(and moreover) if the only object was to lay down the rule that (one) 
should not stand by, the ds“ of th-» term twenty would be without 
a purpose 

1 Mark the following test ollfamda distingoishing ^'irv, and 

lug irv i 3ivt5?n?Tr?^tps 5"^ n ? 

« Oh VIII 148 

3 Yttjn II 19 Page 700 U 10-14 aboTc 
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C Ydj ataUt/a 
Verse S4 

It may next be and that by the use of the word twenty, it 
IS intended to lay down the rate that possession for more than twenty 
years (m itself) serves as a refutation of alt objections regarding the 
defects or flaws m the document as says Katyayana^ ; “ Where 
5 possession is enjoyed of property belonging to one who is competent, 
for (a period of) over twenty years and under a document, that 
document is (presumed to be) free from (all) defects ” Even that is 
not so for in that case the rule that after twenty years all objections 
regarding flaws in a document become barred, having a general 
10 application, it would not be possible to set up an exception even m 
the case of pledges etc^ As 9ay« Katyayana^ : * If a pledge is 
actually enjoyed as such for twenty years, it (i e the pledge) is 
proved by that document (which then becomes) free from aU 
(objections as to) defects’* So also^ ‘'After a boundary dispute is 
15 settled, a document describing the boundaries has been ordained , 
Its defects should be pointed out before twenty years (have elapsed' ' 
By thi«, the text, viz ‘(the loss) of money takes place after ten 
years” is also refuted Therefore another meaning should be 
expounded for this verse* 

20 To this the answer is * Here the loss intended to be indicated 

IS that of the profits (or acces'^ioc) of the land as 
The Answer well as of the wealth, not of the corpus itself, nor 

* Page 20 of the right of a suit at law For, even if at 

law the owner gets (back) the land after twenty 
25 years’ possession without protest (by him), still he does not get a 
right to follow the proceeds, both on account of his own fault in 
the form of non protest, cs also on account of this text In the 
case of a possession without notice, however, he (t e the owner) secures 
1 Vette, 209 

< 2 I < to and tbrreby the text of Yfijoavalkya IT 2o would be 

mcnDtcgleif 

3 VcT«o, 300 4 Vorse, 301. 

6 Here ends the objection which bagen with the words *' 
on page 721,1 1 above 

C Vijtiancswara diawstha following oftor tho above discaistoo 
The reader wiU note thla ns a very good inalanco o! a of the Smikrt 
logic Vijfiineiwara first gives ahtcral meaning of tbo verse at p 18 11 25 2" 
Then be starts a di«cnssion from p 18 1 28 and drows tbo conclosion or 
on p 20, 11 15 
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the right to follow the proceeds also, under the text, Pas'yato ^'C. 
(Yajfi. II. 24), and also in possession with notice and protest, under 
the text, Abruvatah ^’c. (see above p. 720 1. 19-23), before twenty 
ye-^rs, he succeeds (even) when there is possession without protest, as 
the term twenty is used. 5 

It may be objected, thuat Indeed, in that case loss of profits* 
would not follow, Inasmuch as the profite arising therefrom possess 
(the characteristics of) ownership. (To this the answer is), True ; it 
would be so where the accession would remain iu the same condition 
without detriment to its natural state as is the case with beetle and 10 
Jack fruit trees &c.^ 'ihst, moreover, which arises (as profit) from 
the laud and is peilshable by use ; in such a case there is loss of 
ownership as the thing itself has perished. By the text’ s “ He who 
enjoys without a title even if it is for many hundred years, the 
ruler of the land should infiict on that sinful man the punishment 15 
ordained for a thief, ” it would follow that assessing in (terms of) an 
equal money value an amount equal (to the profits) should be made 
payable as (is done) iu the case of a thief ; but this conclusiou is 
refuted by the text, "a loss takes place offer twenty years.*’ 
Moreover the punishment from the king etill exists even (when the 20 
enjoyment is) for more tbau twenty years on nccount of a double 

1. Uark the word tpoT (PAo/a) Its literal meaning is fruit Here 
it has to be tstiouiIj rendered ai fruit, profits, proceeds, and accession 
according as suits the contest lo each pirticular case c/o Pructiii of tbe 
Ztoman Law. 

2. The meaning is that such accesions as remain unaSected eren when 

the fruits haTe been romored would not fall under the term m the sense 
that the right regarding would be lost. In other words, where the 

accession is itseK the as in the case of crops, groundnuts &,c, there is no 
third stage between the land and the fruit and in each case there would occur 
the But where the frni's or profits are distinct from and a farther 

addition to things which in themselres are accessions to the land, such things 
have a permanence of their own and are to be distlngnisbed from the frnits 
which are perishable and are of a trassitory character. Accessions of the 
former kind do stand without any detriment lo their slate e y mango tree, 
thongh the fruits are taken away the tree, which in itself is distinct from and 
an accession to the lands, stands nnaffecled 

3 Harada I. 87. 
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r Y&jnavalleya 
L r«rse 25 

reason viz, the possession being without title, and there being no 
exception stated (to the general rule) 

Therefore by reason of the default of the owner in the shape 
of neglect or laches as also on aowunt of this text, the rule is 
5 established that those proceeds are not recovered as are lost for more 
than twenty years. This also explains the text — “ in the case of 
wealth the loss take® place after ten years ” (24) 


S olapaoi 

Yajfiavalkya, Verse 24 

10 By not raising a dispute when ( land ) is in the possession of 

another and with good will !•» being enjoyed by htm after twenty year® 
the right of ownership becomes lost That which is covered by tw enty 
years’ is twenty years' (possession) Vyasa states a special rule 
“ For twenty years, one whose land is enjoyed by others m this 
15 world, when a competent ruler exists, the right of ownership of that 
man cannot be established” 

Lhanasya, ' of the wealth ’ such as of the cow dec , datamrahtht hinih 
‘ the loss occurs after ten years’ MauO’ ‘ Whatever ( chattel ) on owner 
sees enjoyed by others during ten years, while, though present, he says 
SO nothing, that (chattel) he shall not recover” (S4) 


Yajnavalkya Verse 25 

Except in the case of pledges, boundaries, open 
deposits, wealth belonging to the dull in intellect, the minor, 
as also in the case of sealed deposits and even in the 
25 case of wealth belonging to the kings, women and 
Brahmanas. 

Mltak^hard —The pfedge and a boundary and an opezi 
deposit ( together make up the compound expression ) ‘ pledges, 
Ixjundaries and open deposits’, the dull m intellect and the minor 
30 (together make up the compound) * the dull in intellect and the 
minor,’ Their wealth (is) “ the weilih of the dull in intellect and 
the minor”, “pledges, l»nndArtcs and ojien ilcfiosiU'’ and ” tin. 
wealth of the dull m intellect ftnd tli- inirio- ” (miikc up the 
comixuind txpresMon) ddhisimopanikshopa-jadabala-dhanani, 

Yin Ub ' ■ 
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Td}}tavalk>i(i ■) 

I erse 25 J 

pledges, boxtndmes, open deposits and the to allh of the dull m intellect 
and the minor, tairvin^, excepting these. 

Upanikshepo, an open deposit is weilth placed for safe 
custody m another’s hand after exhibiting the quality and the 
quantity As says No-rada* ; “ Where a man entrusts any property 5 
of his own to another m confidence and without suspicion, it is called 
by the learned a deposit — a (separate) title of law ’ Phcing near is 
( called ) Upanidhlh, deposit 

In the case of a pledge &c no loss (of title) occurs of land 
even after twenty years, or of wealth after ten years, even when the 10 
owner looks on and does not protest, because (m that case) that’ kind of 
default of a party is i^ntiug, and also inasmuch as m eoch such case 
exist circumstances which explain the (apparent) delay 

Moreover the possession of a pledge is held with the condition 
of the pledge attached to it, and thus there is no default a party 15 
even if there is delay ^ A delay is permissible m the cs*© of (disputes 
regarding) boundary as it is easy of proof on account of the marks 
made permanent by (the spreading of) busk,^ fire etc In the ca«e 
of open and ordinary deposits, u«e and enjoyment (of the subject- 
matter) 18 prohibited , and where such pos'^ession is in trmsgression 20 
of the prohibition, the neglect or delay IS explained as the party gets 
the property with interest and profits, m the ca^c of the 'dull m 
intellect and the minors, ’ delay is very justifiable on account of the 
dullness and the minority ; ui the case of the king, on account of 
hi3 absorption in various duties , m the case of women, on recount 25 
of Ignorance as well as immatarity (of intellect) or unskilfuln«a‘! As 
for a learned Brahmana delay is proper, as he is engroised m studying 

1 Ch II V I 

2 That Itid 0 / default » e of the kind >^lncll would bring 

nboot a lo^s ot title 

3 t » even it tbo suit 19 not bioaght ^itbin tlie period ordinarily 
assigned for suits of that na'ure 3<nn means not bringing an action — laches 

4 jv — 18 the lin«k of paddy It, among other thing®, is 
interred into n pit dug deep and covered over I y tho earth Ihc marks created 
in tins way acq, ire a pjrmaDeucc whi h la not Jo t and «i,jv as goel evidence in 
decidicg boundary disputes, see imther on Yajn’s II, 151 VijiiintSvara 
comments 

13 
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I Verm 2i 25 

and teaching (the Vedas), and in thinking over their import and 
bringing it into practice 

Therefore m the case of pledges etc , there being a (proper) 
reason for (explaining) delay in all cases, no loss o*' profits ever 
5 occurs (even) when there is possession ivith notice and without 
protest. 

Viramitrodaya 

Means of evideoce ha7e b)en statel, each ns documents, &c Theis 
inferential evidence has been exoounded , that consisting of witnes'cs 
10 will Le stated later OQ , and in the manner of the rale' ‘ of the needle 
and the kettle the Author expounds possession as a means of 
evidence, in six verses ‘ 

Y^navalkya Verses, 24, 25 

Without a mortgage Of a amatlar other transaction in regard to 
15 one’s own, even while one le looking on and not asaertiug that *tbis 
land IS mine’ and thus not prote^ing against the po»«0BB3r of one s 
land, being occupied ‘by another,* parem, t e by one other than 
oneself, ‘for a period of twenty years,’ ttmaUvArskih, » e. by a con* 
tinuous possession, the lose occure 

20 Of one’s i, e of one’s ownership of the movables snch as the 

cow &c , which IS hell in p 08 se«eioo, the loss occurs after ten years. 
This IS the special point (of difTerencs ), IJ&nih, ‘loss’ «• ® 
destraction. (24) 

Ad^th, ‘pledge’ t. e. an eocambrance , simd, ‘boundary,’ t. 

3o the bonndary of a village A.C. , ayrani^«A 7 JaA, ‘an open deposit,’ »• e an 
article made over to another after aacertaiumg its quality &.o., jadasyett 
‘ of the dull IQ intenect,’ 6dlasya, *of a minor,’ or of an adolescent below 
sixteen years in age ; rffcanom, ‘pioparty,’ such as the cow, land i.c. 

Upmdhe}}, 'of s deposit,* *. e of pj-oparty pJscod jn a vessel 
3^ withont being measured out } and the properties relating to the king, » 
woman, and a learned man. By the use of the word, apt, ‘also,’ tbe 
Author lucludes properUea mootooed by Brhaspali’ tiz * “Snch 

1 — *Tbe ii]*ixiia of the lucdle and the kettle’ It i* 

Uitd t« dtnotc, ibni wh«o two things, one c«y anil aoother difficnlt, are 
intended to 1 e done that ubiLh is ^tsier ahoold be first attended to, as when one 
has ii prepare a needle and nkctth, one sLonld take np tl o neodlo first, ss 
It II es-Mcr M comparc-<l with the | reparation of a kettle 
2 Oh IX 12. 
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wealth a:5 1 >» po’scsee i bj i BOa-m-Uw» a lehmad UrAhmana, or by the 
king or his oiiQialerB, does not become their propertv as owners, even 
after \ lon„' period of time ” (1.5) 

S ulapani 

YajnaTalhya, Verse 25 ■> 

Upantk^hepah * a deposit placed )q a vessel, without mentioning 
(tho details) and with a seal what is deposited, thus stated by 
Narada’ Jadah, ‘a dullard one dull in intellect, hulak, ‘a minor , 
t e one who has not reached the ago cf sixteen, tipantdhth, ‘a bailment’, 
what 13 made over for use out of affection, stri'jah ' women’ e g female 10 
servants and tho like Excepting these, in other properties after the 
prescribed period of occupation, the right of the owner becomes extinct 
These do not become tho property of the person is possession 

Brhaspati^ mentions another rule al'^o “ Such wealth as is 
possessed hy a son in*Iaw, a learned Brahmana, or by the king or his 15 
ministers does not become their property even after a long period of 
time’ “Of the weak, indolent those afflicted with a disease the 
terrified and the travellers property which belongs to them under a 
^iiionn grant, cannot be taken away by possession, even if possessed 
Saxinurudha, ’entered in a ^sana grant’ t e engrossed on a copper 20 

plate or the like (23) 

The Anthor mentioos a rule imposing special peoalCy in 
cases of pledges Ac 

Yajnavalkya, Verse 26. 

A trespasser upon pledges etc should be made to 
pay the principal amount to the owner, and also to the 25 
King a fine of equal amount or according to (his) capacity 
Mitakshara — 0/ pledges <Jc, adhyadinam * e (the 
text extending ) as far as the wealth of * learned Brdhmanss* (m verse 
25 above) ; irespasser, one who bases bis title upon the strength of 
long continued possession dhanam, th* amount, t e that prtnctpal 30 
amount the subject of d spuie 

Here the clause dapayet should he made to pay, dandam 
cha tatsamam, to the owner is an Anuwddcd and the clause as 

1 Here according to S QlSpaui an Upamlshepa u & scaled deposit, 
while th" Mitakshara and the Viramitrodaya interpret it as an open 
deposit 2 Oh IX. 12 

3 A Viihi 13 the principal etatement and an anuwSda is osly an 
explanatory repetition of a Vidfit or is also sometime referred to as 

ffur, and aa g 

The meaning is that payment of a fine, the imposition cf a penalty 
IS the principal thing while rcstitation or compensation to the owner is only 
a subordinate oae 

The words 35 'ri and require a special notice is the 

subject of an assertion , it is otherwise called 31^? an explanatory repetition 
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ahoajine equa) to xi % t equal to the amount in dispute should be 
made to pay to the king the Vxdh.i Although a fine o£ an equal 
amount is not m the case of a house, lands &c still the penalty 
mentioned further on (Ydju II loo) VIZ 
^ * Page 21 ‘ For destroying boundary marks and for 

encroaching beyond &c ’ «hnuld be adopted 

If perhap the trespasser on account of his immense riches 
IS not (likely to be sufficiently! punished by a fine equal m amount 
to the principal then he shoull b made to pay an amount according 
10 to his capacity — (t e ) so much should be caused to be pud by a? 
much as lus arrogance would be tamed down For in the text’ 

‘ They declare that the word dmxda is derived from damana (taming 
down or restraining) , therefore he (the king) should resttun the 
unrestrained the word danda is used m the sense of restraining 
15 or taming down He, however who does not possess wealth even 
equal m amount to the principal should be made to pay only bo 
much as wouM (serve to) puni«h him He moreover, who has no 
money whatever, should be punished by the (several modes of 
puni hmeut such as) dhqdanla and others For Manu, al«o says* 
20 He should punish first with the expression ( d^iA) fy 1 or shame I 
then by (a har»h) leproof thirdly by a fine (in money\ and after 
that, by the punishment or chastieome t 

The punishment or chastisement of the body has b“en 
indicated to be tenfold m the case of persons excepting 
25 Brahmanas So says Manu’ “Manu, born of the Self existent 
has mentioned in the case of the three (lower) vamas (orders) ten 
places for (nfiicting) punishment , bnt o Brahmana shall go unhurt 
^hom tbr coanirj} (}!& ten plar 5 ars) Xhe the iwJJ/ th® 

of or reference to wLat IS already mentioned , Ritiv is the fact, or the quality 
ft^serled oi the tnhject , it la othciwise called the pred tale and ia to be proved 
or established The la already known or B«8nm d as established while the 
ft 411 IS that to establish the connect on of which with the is object of 
the proposition To t«ke an illustration Dsvadatta is wise Here Devadalts 
18 the or the subject and bciog already known or assumod as established 
IS from another point of view al<o an bat wisdom is that which i» 

to bs I'tablislcd With reference to Devadalta and is therefore the ftajir 
1 of Gautama T 2? 2 Ch VIII 1^9 1 Ch VllI 124— 12 j 
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tongue, the two hands, the two feet, the eye, the nose, the two ears, 
the wealth, and also the (whole) body *’ It should be observed 
that the punishment should be adnunistered only to su^b parts of 
the body as the organ &c by means of which an offence has been 
committed ; or (he) should be made to serve on labour, or be t 
consigned to a prisou-hou'e As has been «aid by Katyayana’ , 

“ If it IS found that he is unable to make the payment of money, 
he should be made to work under his orders , if unable, he should be 
consigned to a prison-house , e'^cepting (m the case of ) a BrShmana ” 

In the case of a BrShraana, however, m the absence of money, 10 
'prevention of the act, etc ’ should be ordered ; as says Gautama^ 
‘‘Preventing (a repetition of) the deed, publicly proclaiming bis 
crime, banishment and branding ( are the punishments for a 
Brlhinam}nad he (t <? the kiog) who does not do his duty 
(by inflicting punishment) «Lc^” Narada* also after 15 
laying down the law vu “ Corporal punishment, confi'ca- 
tion of entire property, banishment* from the town and 
branding, as well as amputation of the (guiitj) hmb 
are (declared to be) the punishmenls for Sakasa of the highest degree 
this (aw of punishment is ordained for all (castes) indiscriminately,” 20 
has said,® *' Excepting (only) corporal puni bment m the ease of a 
Br'ilimnna A Brdhmana must not be subjected to corporal punish- 
ment Shaving of the head, baotshment from the town, branding 
on the forehead with a mark of the crime of nhich he has been 
convicted, and expulsion after parading on an ass shall be his 25 
punishments ” i he rule for branding has (there^ been laid down 
(thus) — “ For violating a Guru’s bed (the mark of) a female part 
shall be impres-scd , for drinlmg liquor, the sign of a tavern , for 
theft, a dog’s fool , and for murdering a Brahmans headless corpse ’ ” 

As for the test® of ApaStamba t« fn the case of a Brahraana, 20 
his eje sight should be blocked,” the meaning thereof is that at 

1 Verse, 479 2 XII 47 

3 Tlie text given here is not complete The fall text of being 
« I « Ihe bing tvLo does not do his duty in tl i* way makes 
himself liable for a psnsnee 4 Ch XIV 8 9 

6 m IS nsed here in the sense of send into exile 
f Ch XIV 9 10 7 Mann IX 237 8 II 10 S7, 17. 
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the time of bamshiug a Brdbmana from tbe town hia eye sight 
should be blocked by means of a cloth, etc , and not that his eyes 
should be pulled out For otherwise there would be a contradiction 
with the te^ts of Manu and Gautama, ns , “a Brahmana should 
5 be exiled unhurt ‘ a corporal punishment is not (laid down) for 
a Brlbrnana '* So enough of prolixity 


Viramitrodaya 

la the case a pledga aoJ other binds Tieatioaed above, by reason 
of the force of possessiou, not only of the person in possession le there 
10 no title by ownership established, bar on tne other hand, for oue who 
tabes it away by the force of enjoyment, therein even punishment, bo 
the Author says 


YAjfiavalkya, Vers© 26 

‘ of pledges ilc ’ particularly as owner, iatidfofd, 
1j ^trespasser,* one who appropriates it at Lis plea'iure, rf-iantn;, ‘to the 
owner’ i e. to the owner of the property pledge 1, e^ianam, ‘the property’ 
in the form of the pledge which le tiie subject of dispute, 

'should causa to be pat I,* the luquiriog oflicer. 

TafsamaCT, • equal to that,* I e ui specie or by the valne, equal 
20 to the pledged article, or in accordance with tlte capacity of the treepa<ser 
if he has moderate wealth, less than that, and if possessing more wealth, 
even larger than that, a ‘ penalty,* tiardam, should bo caused to be paid 
to the king 

By the use of the word chi, *anl,* la ailed the banishment 
25 ^c. of One who has not even ordinary wealth. The collection of indecli* 
nables such as atha, apt, and aa is ludicitive orojitiou (^G) 


S nlapani 

Yajnavalkya, Verse 26 

One taking away the wealth of the owner by means of a pledge Ac 
30 the Itoyal ofTicer should compel to be restored to the owner A fine 
equal In amount to It In the case of on Incapicitj to pay a fine to that 
extent even a small amount (2C) 
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It has been hid down that po'sses'lon is evidence of title of 
Ownership wherever po'session is an invariable accompaniaaent of 
ownership As, however, every kind of possession is not necessarily 
coupled with ownership, it may asked, ^hat kind of possession (is 
it that) 13 evidence ’ So the Author saya o 

Yajnavalljya., Verse 27 (1) 

Title 13 superior to possession excepting where it (i e , 
possession) has descended from a line of ancestors 

MltalSshara. — The ongm of ownership, such as gift, 
purchase «Sc , la (called) A'gama, Uth It is more powerful than 30 
even pos'essioo, ina^uch as pos«eaSion as an ind»\ of ownership, is 
de])endent upon title As says Narada' “ After (establishing) a 
a clear title, pO'SC'sion obtains an evidentiary value Possession 
without a title whiou is not clear does not make (any) evidence (of 
ownership)” 35 

Nor, moreover, can U bo «'ud that the title to ownership can 
be obtained from mere pojaesjion, 8» it is hlely that property which 
belongs even to others may be enjoyed by trespass d.c Hence also 
has it been said"* s “ He who pleads possession, only and no title of 
any sort, should be considered as a thief m consequence of his 20 
pleading such illegitimate possession” Therefore the conclusion is 
that only Chat posse sion which is coupled with the five 
characteristics, viz that it la with title, long continued, uninterrupted 
without a protest, and with notice to the opponent is (good) evidence 
(of ownership) Moreover it has been stated^ Even possession is 25 
five-fold, tic it is with a title, long continued, uninterrupted, 
withocrf a gratest {(eoaz the appaaeai) aad mtb cofrcc Che 
opponent.” * 

Somelime, however, possession is accepted aa evidence and (in 
such a case) it does not depend upon title, so the Author says 30 

1 Cb J So 

2 By VaraOs ch I 8G 

3 By VvSsa 

4 * e m iLo presence of tie defendant 
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Vina purwakraraagataditl, excepting where it has docended 
from a line of ancestors \ purVakramah, line of ancestors, is the 
(coQtmaea) line of the pist three ancestors such as tbe father and the 
rest Vina, excepting, that bhoga, possession, 
5 * Page 22 which has come down in this way, A'gamo 

abhyadhikah, title is superior , this is the 
context. The meaning is that such a possession being even superior 
to title IS (good) evidence independently of title 

Even theni it is independent ot the knowledge of a (lawful) 
10 title, and not of its existence itself It should ba marked that the 
existence of title is deducible from that (i e , possession) itself 
Moreover, the te\t ‘excepting when it com®8 down from a line of 
ancestors ’ refers to iramemoruP possession , while the text “ title is 
superior to possession ’’ refers to possession within memory Hence 
15 aUo in the case of possc'sion within raemorj , it (i e , pos«es9ion) hoa 
evidentiary value only when it co exists with (the means of) 
knowledge of title, because if the absence of knowledge is not here 
properly accounted for, it is possible that an (absolute) absence of 
(a legal) title may be presumed. In the case of immemorial po'*es 
20 Sion, however, a long continned pos«cs«ion is itself evidence (of 
ownership) independently of the knowledge of title, beciu&e m 

case there is an absolute absence of the means by n Inch want of 
knowledge of the origin (or title) is accounted for. This very thing 
has been made clear by Katyayana^ “ In cises (falling) within the 
25 memory of man, pos^tssion in the case of land, is regarded as 
evidence of ownership when it is with title But in cases 
(extending) beyond human memory, enjoyment by three genera- 
tions «uffice', on account of the ab'^nce (of knowledg-*) of (the proof 
* of) title” Time within the memory of man extends as far as a 

30 hundred years As there is the S'rutl, "a (ptnuha) man has 

a hundred years’ (duration) of life, Amigamahhdiat, on account 
cf the nhscnce of proof &c, te, owing to the absence of « 

positive certainty as to the non-existence of title on ccconnt of the 

1. Il^fe lUr.. is u mistal,# in the irint, n j. 2.1 I for re«<I 

r;*:| HTi-» 

i Vcrit, S2l, Comp K&railsil.Ee 
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non existence o£ proper me'ins q£ the knowledge oE title’ Therefore 
possession creates ownership when it is for more than a hundred 
years (which is), uninterrupted, without a protest (with the knowledge), 
and m the presence of the oppon'‘nt and when the origin of title has 
not been determined, inasmuch as a ( legal ) title is presumed in the 5 
absence of (proof to) the contrary Lven in the case where possession 
extends beyond the memory of man, it le not evidence (of ownership) 
if there is a tradition about its being without a title Hence aUo has 

1 ^ -mark this tefm 5r5f«4 means IWT^ or knowledge, and 

an3T3T^4 IS its absence An may occur xn two cases, cii (1) where 

there ts a capicity for the per>.eptton, bat still there is want of perception 
and in this case the r is ^ntr , and secondly (2) where there is an absolute 

absence of caps ity for perception and therefore there is want of perception 
m which case there is Thus, tr??rRMlf may be possiWein two 

cases (1) where the «r»jTi^*r ^ Is doo not to an absolate absence of the means of 
perception of the tp- each as eyes Le but still there is niiTltrR Here no donbt 
there is an 1737 ^ 1^7 in spite of the esisteoce of circnmstasces necessary for an 

I e there exists aa initial capacity for the perception, but sUll an 
xmpereepuoii ocean and so the •! U mroi Stated in simple language, where 

there is lor bat still there is an we have a Bee 

Halambh^tft p 42 1 fl “olru'^ ^i<a3'ra«J l’ (2) wh'ie however there la an 
absolote absence of the ( ^ 17 ^ 1 ) Gspscity for perception, there is so possiblity 
of an at all as e g on accoant of blindness £.c in such a case th re U 

wT=iT3l i^i bat not a ^ ««r!TR51^, so tiiero is a ainii=rrw5ainS’ I 

la the present context, where the possession ss recent, it is possible to 
ascertain the origin, but there may exist circnmstances which may account for 
the non— knowledge («T 3 'l?l‘««r) of the origm, in such a case there is 
In the case of long— continued possession the origin of the title 13 not known 
and it la not known becanso it is absolutely impossible to know it Here there 
IS i 

The pnrport of the above may be pot in short and simple language thus 
Kon percep ion of a thing may be due to two circumstances ns (1) absence 
of means of perception but with a capacity to perceive, and (2) absence of the 
capacitj for perception — In (1) it is ulnil3q?ri^ in (2) it is qiruHti-TviTOf e y 
the qnestiOQ is whether a man is learned For determining this learned 
men are reqnired to test the capacity of the msn who says that he is learned 
If learned men are available and still the capacity or learning of the man does 
not come out it may b“ properly said that the learning does not exist at 
all— here there is a But i£ learned men are not available and the 

capacity remuns nndetermlned on that account there is an which 

may be explained by a proper rea'oo and therefore there u a q' t-i^scpri I 

14 
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It been said’ that He who enjoya without a title even i£ it be for 
many hundred years, the ruler of the land shall inflict on that sinful 
man the punishment ordained for a thief *' 

It should not, however, be supposed by the use of the singular 
5 number in He who enjoys without a title* and the use of the word 
even {apt) in “even if it be for many hundred years ’ that a punish 
ment baa been ordained (only) for the hrst acquirer without title 
even if the possession is held for a long time Ihis does not hold as 
(in that case) in the case of the second and the third generation even 
10 a possession without title may come to be accepted as evidence (of 
ownership), as Narada^ has said “In the case of the first acquirer, 
gift IB the (proper) cause (of title), while* for the intermediate 
generations possession with title (is the cause Therefore in all cases 
of posaession without title the role ( laid down m ) ‘he who enjoys 
15 Without a title &c *' should be observed 

As to what has been said^ uz “When possession has been 
successively held, even though unlawfully, by the three ancestors and 
the father, the property (so held) cannot 1» taken away from him, 
because it has descended through three (successive) lives in order, 
20 even there it should be construed as ' by the three ancestors along 
with the father ” There also the expression ' descended through 
three (buccesaive) lives m order ’ is indicative of a period beyond the 
memory of man (Because) if it be taken (only as) referring to three 
(particular) lives, it is possible that three lives might be over even 
25 within the space of one year and possession without ownership might 
become evidence (of ownership) even m the second year (of 
occupation) And m that case there would be a conflict with the 
Smrtl‘ ‘ In cases (falling) within the memory of man, possession in 
the case of land is regarded as evidence of ownership when it w 
SO with title’ 

The text anny&penApt yadbhuktam ‘when possesion has been 
held even though unlawfully &c * should be constrned as follows— ^ 
‘ what has been possessed cmnot be taken away even though it be 
unUwfally (held) what then where the illegality (of the possession) 


I By 1 8T 

3 Nir&^a I 01 


2 8eo Kktyujana Verj« 5''2 
4 Of KStjejent, Vcrie 321 
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is undetermioed”, inasmuch as the word apt (even though) has 
been used in it. 

As to what has been said by Harita vi'r. : “What has been 
held in enjoyment in continuation by three generations of) ancestors 
without any title whatsoever and what has descended through three 5 
(successive) lives in order, cannot be taken away”, even there, (the 
expression) aiyantamAgamarn vinS ‘without any title whatsoever’ is 
to be explained as without any available title &c. and not without 
any title at all. It has (already) been said that there cannot be 
ownership even with a hundred (generations) of possession if the title 10 
itself is not available. The import of kramdt iripurushAgatam 
‘descended through thfte lives in order’ has been explained. 

It may be said : “Possession cannot properly be accepted as 
evidence of ownership, because when it is within 
An objection. the memory of man it is dependent upon title. 15 
For, if title is known by other means (of proof), 
then ownership having been established by the same (means), 
possession is not evidence either of ownership or of title. And if 
title is not known by other means, how can possession which is 
qualified by title be evidence ? ” (To this) the answer is os follows J 20 
Even possession which Is accompanied by a title though proved by 
other means when uninterrupted creates ownership in course of 
time. A title though proved is not sufficient to create Ownership 
in course of time, (if it be) without possession, as a gift or sale in 
the meanwhile might create a title to ownership. Thus the whole 25 
is unobjectionable. 27 (1) 


It has been said that possession is evidence (of ownership) • 
when it is accompanied by titles then (it may even be said that) 
title is evidence (of ownership) independently of posssss’on. So 
the author says 30 

Yajnavallgra, Verse 27 (2). 

In a title also there would, be no force if there is 
no possession even for a short time. 
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Mltak‘*hara — In (the cas** of) a title where bhuktlh, 
posse'iston even for a short time does not exist, no ; in that (r. e 
that title) there is Stokapi not InW force BaUm 

This IS the meaning intended A Dana, gift, is that where 
5 there IS a cessation of one’s ownership and the 

^ Page 23 commencement of another s ownership is secured; 

if the other accepts it as his own, and not 
otherwise Acceptance, moreover, is threefold Mental, Manasah, 
Verbal, Vachikah, and Physical, Kayikaschl Of these the 
10 M(^nasa or mental is in the form of a (mental) resolution that ‘ it 
has become mine ’ “ The Vdehtia or verbal is an objective' 

recognition of the thing (as one’s own), with the utterance of the 
words “ tins has become mine ” The Kdyika or physical is of many 
sorts V15 by actual receipt or by touching (the subject matter) &c In 
15 this respect a rule has been laid down “ A deer-bide should be given 
by (means of touching) the tail a cow by the tail, on elephant by 
the trunk by the hair, should similarly, a horse be given and a maid 
by the head ASWaliyana also says — " The consent of sentient 
beings should be obtained , non sentient brings and a maid should be 
20 touched ’ 

There, in the case of gold ( » e money ), as physical 
acceptance becomes complete only after the offering of the water,* 
clothes Ac. all the three modes of acceptance are observed In 
the case of land etc , however, a (complete) physical acceptance 
25 b»ing impossible without the enjoyment of profits, the acceptance 
si ould be by po geasion (for) howsoever short a time (it may be,) 
otherwise a gift, or a sale does not become complete Thus a title 
becomes weak if it is unaccompanied by (actual) physical acceptance 
m "fne !orm o"i the enjovment ot prohta, ‘because, there such a trf*® 
3h I e one with possession is wanting This,* however, would be 

1 B is tbe 8ime m n vj'nonr Laving refrience to n pnrticniar 

condition or object 7'oto the oidinarjprocoss in dailjr offerings « ff (1) 
fTTfT t2) (3) ^ W Thns it tjpt&es tLo csientiaU of & donation f 

BOd R rf Downtt of the Itomati Lavs- and its essentials 

2 As diitingnishid fiom the land Ac in which esse acceptance !s n^t 
complete un tl profits ore gathered to 

3 Tor an expo»ilicn of Ihit passsce and its context see the Jiaiambhatti 
BY p 45 n 4-6 
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where the pnontj of time between the two is not known When, 
however the priority of time is knonn, ti prior title clone will 
have force even if it is wanting m (the necessary) qualities 

Or again it has been laid down^ that evidence is of three kinds 
vtz writing, witnesses and pos«e sion , it may be asked, where all 5 
these exist together which of them would prevail and where ? So 
the answer that would naturally suggest itself is this “ Title is 
superior to possession, excepting where it (1 e possession) has 
descended down from a line of ancestors In n title abo there would 
be no force if there is no po'^ession even for a short time ” The 10 
meaning is this In the case of the first acquirer, title established by 
witnesses is even strotiger than possession, unless there is a possession 
which had come down from a (succe sive) line of ancestors Such 
possession moreover, coming down from a (8ucc»ssivc) line of ancestors 
m the case of the fourth generation becomes stronger than a title 15 
established by a writing While in the case of the lotermednte 
generation, a title accompanied by possession even though short is 
superior to a title without possession This very thing has b«eu 
made clear by Narada^ “The origin (of title) m the case of the first 
(acquirer) is gift, in the case of the intermediate (holders) pos'e sion 20 
with title, and in the caae of possesaion which is long aud continued, 

(such) poss'ssnin ts the sole origin “ 27 (3) 


Viraraitrodaya 

Po0se«sioQ withoQt a lawfat ongio (eveu tLougb) exteniling over 
more than three geoeratioos is oot evjden''e of title, I ut ooly such as has 
a lawful origin, eo the Author "ays 2 > 

Yajuavalkya, Verse 27 

The po’^sessicn which is other (baa that handed down in a line 
i e come to from the preceedtng lines of aocestora such as the father, * 
aod the three socestore, even greater than that and different but ar siog 
out of it la the oiigin of title* such as sale, acceptance of a gift 30 

ic by reason of the dorirattou viz, Agachchhate, ‘comes’ t e becomes 
one’s own, by which, that The preposiiion, oA^i is used to secure the 
larls 

1 I » in verse 22 above p 713 a^ means of evidence 

2 Cf Katyayana Verse 32** 
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Indeed if thas a legal ottgm of title la neceesary to be 
established, then for establishing one's own proprietory interest, a 
continuity of poasesBion would be uaelese (Anticipating this question) 
the Anther says — In regard to property such as land, «S:c , even if a 
5 Uttle, as compared with possession for three generations, t e , for a 
short time even, posseosion does not exist, there even a legal origin of 
title has no force i e , will not be helpfil in estsUishing the object at 
issue Even if the existence of a legal origin of title be proved, by 
reason of the same not having been proved to have been putsned, for 
10 establishing it, it is necessary to establish continuity of possession 
This is the meaning 

Although a legal origin of title has not been pointed’ separately 
as a distinct means of evidence, still, it should be noticed that it is 
included in ‘ inference added to by the word cha ^and ’ 

15 For three geuerations t e , possession enjoyed for three generations 

even U without (the establishment of) a legal origin, is still sufficient 
to establish the point at issue So it will be stated farther on. (27) 

S nlapani 

Tajnavalkya Verse 27 

20 In the case of land Ac a legal origin of title handed down from 

past generations is stronger than possession Therefore, possession 
transmitted through generations is stronger than title So Brhaspati ’ 
A witne«s prevails over inference a writing prevails over witnesses 
undisturbed possession for three generations is stronger than both these 
25 Vyasa mentions possession by three generations That which was 
held in possession by the great grandfather and also by his son after 
him and after these two by his father also the possession of such a one 
19 for three generations Brhaspati * Should even if the father 
grandfather and the great grand father of a man be alive possession of 
30 the (possession of the) three during thew joint lives together is to be known 
f as possession for one generaiion 

Title also becomes powerful when possession even for a short time 
does not exist So Nar'Vda * Though a document be in existence 
and witneses be living particularly in regard to immovables that which 
35 has not been held in possession is not permanent (27) 


1 t # In Verfo above 
S Cb IX 


2 Ch IX 32 
4 0} 1 77 
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ys^naraliya ^ 

By the texl^ " Fa ^yatah abrmatah etc ” [ while { he ) sees 
does not object etc ], it has been laid down that after twenty years 
in the case of land and ten years m the case of money there would 
not be a recovery of profit" ThmLing that in such a case it may 
be supposed that as with the recovery of profits so there would not 5 
even be the recovery of fine, the Author proceeds to expound the 
law as to fines by considering the generation (of the occupiers) as 
well as the means of proof So the Author says — 

YajnavalKya, Verse 28. 

He who made the acquisition of a title if sued should 10 
prove it, (but) not his son, nor his (i e son’s) son , (for) 
in their case possession has more force 

Mitakshara — ^Yena, Aim, t e the person bj whom of 

laud etc the acquisition of a (tile, Agamah, teas made, krtah, that 
man if challenged »n a euU, abhiyuktah, as to whence be acquired the 15 
land etc prow, uddharet,te estabhoh.tt, tarn,* ^ the title, as 
e g through gift etc , by means of a writing aad other means of proof 
By this also it amounts to be laid down that the first acquirer is 
liable to be fined if he does not make out bis title 

Bts son, tatsutah, i e the second, if sued need not prove 20 
title , but unmterruptfd po««e83ion without protest and with notice 
By this it has also been proved that there would be no fine to the 
second if he does not prove title, but if he does not prove a particular 
manner of possession B'ls son, tatsutah, i e the third, need not 
prove either title or any particular manner of possession, but simply 25 
possession banded down in a (successive) Ime (of ancestors) By this 
also it has been established that there would be fine for the third if 
he did not prove possession handed down in a line, and not if be do^s 
not prove title or a particular manner of possession In their case, * 
tatra, * e m the case of the second and the third, possession 30 
bhuktlh, alone has more force, gariyasi 

There also, the distinction to b“ noticed is, that m the case of 
the second it has force, while in the case of the third, there ig gr<»ater 
force The loss of the thing takes place equally m all the three that 
1 Verse II 24 p 41, 11 36-37 of Iwg Tr p above 
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IS, the purport is that if title is not proved the distinction has a 
reference to the fine only. Haritd/ also has said — ‘‘He, by whom an 
acquisition has been made, is liable to punishment if he does not 
prove it. and not his son or his (* son’s) son ; but even these lose 
5 the thing possessed 28. 

Viramitrodaya 

At times, even elsewbere also, mere poasdi^eioa ia proof (of title)} 
so the Author aa} a 

Yajnavalkaya, Verse 28 

10 The parsoa who male the acqui-ition of title, such aa by purcbase 

Ac , such a Qoe when challenved in ajudiciitl prcceeding, i.e., asked to 

eatabhsh hie Utle, tam dgam<tm^ ‘auch origin of title’, uddharei, ‘h® 
ehould prove i.e., establiab by evidence. 

Tasya, ‘ of him i.e., of the oue who acquired the title, son, or 
15 aUo the eon of the eoo of tim who acquired the title, need not 
OtUblish the origin of the title acquired by the grand-fathert 

Tatra, ‘ in their case t lu the case of his eon and the 
succeeding generations, bkukttk, ‘possession’, gariyasl, ‘has more 
force t e., irrespective of any other, is suffi.ient to establish the claim* 
SO The word to&, ‘or*, is used to show indifference; by that ate 

included the great-grandson, &c. la Taira, ‘in that csss’, the Locative 
18 used as having the force of the Possessive caSB. By the use of the 
word tu, ' however ’, is excluded possession ; even in that case also, the 
enyojmeat b mg necessary to be established, (28). 


25 S'ulapani 

YajSavalkya, Verse 28. 

One by whom witnesses, documents &o have been indicated in 
f writing in the case of (disputes regarding) land &c , such a one should 
expose the falsity of witnesses, documents &c relied upon by the person 
30 complained against passed by another His son and grandson, however, 
need not try to prove In their case, posse<5s.ion itself will expose the falsity. 
It is not correct to explain wrfd/Mire/ ‘ should prove’ as t/nrsnye/ ‘ ehould 
point out ’ In that way in the case of the son and the rent, when mere 
possession being proof oi the rule ‘that possession for three generations 
35 is proof’, may not hold, Aa eays Brhaspati' • “The person who has 


1 Pee CL. IX 25. 
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taken possession should establish his possession, as well as the origin of 
his title, in the Court, his son, possession alone, and in the case of 
grandsons &c nothing whatsoever ’ The meaning is, that by regard to the 
rule ‘ that pure possession without interruption in the case of grandsons” 
by grandsons, the origin of title or of possession need not be proved. The 5 
origin of title and the possession, however must be pointed out (28) 


* Page 24 

By the (qualifying) text’ ‘‘excepting where it has come down 
from a line of ancestors” it has been laid down that possession may 
be (accepted as) evidence when it extends beyond the memory of 10 
man and in which case it is independent of the knowledge of title. 

The Author mentions^n exception to this 

■yajnavalksra, Verse 29 

If a person happen to die while a suit was filed 
against him his (legal) heir should prove it. In such a case 15 
possession is no evidence (i e of ownership) if it is not 
proved to be accompanied with title 

Mltak«hara — When, however, a trespasser etc , abhiyu* 
ktah, xehle a had been filed against htm, and before the suit was 
decided, paretah, happen to die t e happen to depart to the nest 20 
world, then his heir, tasya nkthle g sons eic, tarn uddharet, 
should prove tt i e the title j since in such a case, tatra * e m 
that suit, bhuktlh, possession^ without title, even though established 
by witnesses etc , is no evidence Because by reason of a suit agam-t 
the last holder, possession ceased (to have any value as evidence) It 25 
has also been said by Narada’ ' Of the litigant who has died while a 
suit was filed against him, the son should prove the title, (since) the 
point (at issue) will not be established by (mere) possession.” 29 

Viraraitrodaya 

Here, la this connection, the Author mentions an exception 30 

VajSavalkya, Versa 29 

Since, in Each a place, Agamena und hrld, * held without title *, 
t e , nnaccoropanied, bhnkhr na hdranim., * possession js no evidence 
t e , for establishing the point at iB«ae 


1. YIjnaTalkya 11 27 (1) see p 733 above 
16 
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Here, tooTeoTer, poBsesaion ib evidence (of owneiahip) if 
the five characteristica,’ viz “ If it is with a legal origin of title, long- 
continued, without any gap, without protest from another, and in the 
presence* of the defendant** Thne, by the text* ‘Title is eupetio! 
5 etc its being coupled with a legal origin of title, by the text,* ‘fot 
twenty years, etc its long-cootmaousness and uninterroptedness, al "0 
by the text’ ‘without protest, etc*, its being without a protest from 
another, and by the text,* ‘while looking on, etc.*, the near presence of 
the defendant, baa been pointed out 

10 In some places, it baa been stated that in the case of possession for 

three generations, accompaniment by a title is not required (to be esta- 
blished) — there it is doubtful, because without the origin of a legal title, 
the acceptance of (mere) possession (as sufficient), wonld be in conflict 
with the Smrtia For, eaye, Narada’ “ He whb enjoys without a title 
15 for ever 80 many hundred years, the ruler of the land should inflict oa 
that emful man, the panishmeot ordained for a thief*', also® 
(establishing) a clear title, possession obtains an evidentiary value. 
Possession without a title which is not clear does certainly not asbe 
tor (any) evidence (of ownersbtp)'*. 

20 Here, by the Qso of the word eca, ‘cerlaioly*, and also by a 

re-interation of wbat was established once, it may be said that in all 
cases possession is evidence of title onlv whan it is accompanied by a 
legal origin of title. Not eo. The text of Narada has appUcakioo only 
when an absolute absence of a legal origin le positively determinsd 
2c And thus, po«sefiiioa for three geaeratioos or the lika, will have 
evidentiary valoe OTOn when there le a doubt about the (origin of) title 
Intending this very thing, the same* writer says “ Even thongb 
unlawfnlly, wbcn posses'ion has been held sueceaSively, by the father 
and the throe prior anceBtore, that property cannot be taken away from 
20 him, becanse it has descended (brougb three (sncceesivo) generations id 
order.” “ That wLtcb even without a title bee been enjoyed before by 
three generaticna, that having been handed down for three generatione 
f cannot be diStorbeJ, ** 

Vyflsa also — “That which la absolutely without a Iitlo and ae 
T 1 suc h has been enjoyed by three preceding anceatorB, such a thing bavin? 

1 Apararkaarslgnethis lexHo Vyasa, wLilotbo Smrtichandrlka 
to Fitamaha 

2 • * will, no««x Im hill 3 Ynjil II -7(1) 

•1 YkjfliivBlkye II .4».nd quarter 
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TAjnavalli/a 
f ene S9 

hssa handed don's m eaccession for three generations, cannot he disturbed 
What was hold in possession by the great grand-father, and by his son 
after him, and after these two by the father also, the possoasion o*^ his, 

IS possession for three generations. For twenty years having been 
enjoyed by the owner without distarbance, each possession of land is as i 
far as one generation, donble that is for two generations, and for three 
generations is treble , in snch a case origin of title is not necessary 

Thus, moreover it has been established that possession for twenty 
years IS evidence only when there ja certainty of a legal title, the proof 
of which it contemplates 10 

Indeed even thus, in the text* commeociog with ‘while looking 
on aud not protesting* and its theory, anJ in the text’ 

An objection “ \\4ioae posaeseion has been Lontinuous, and has 
never been intermpted for thirty years, from him, that 
ahonld not be disturbed ** The contra hctioo between these la apparent lo 
there itself. By statiog that a thirty years* possession has evidentiary 
valne, in effect the evidentiary vaioe of twenty years* possession is 
discarded The answer is Ko The test *^bile looking on and not 
protesting’ has application where the pcs^essiou is 
The anawefi without protest, while in the text of Brhaspati by the 20 
use of the word ‘not aacODtinaons* possession charac- 
terised by quarrel, beating and like other lOterrnptioDS, even possession 
with protest also is deemed to have evidentiary valne 

And tbns as the resalt of all the tests, and a conSict by regard to 
( the fact of ) a difference of subjects, the capacity for possession for ten 2o 
years and the like either as creating a title for ownership, or to serve 
as ita evidentiary value, has been removed Not the first, like acceptance 
(of a gift) possession cot having tbe force to be regarded as a source 
indicative of proprietorabip , nor tbe last, ae generally in a possession 
witboot a title there is a vitiation 30 

Oh I indeed I Then direct a eimilat view to possession for 
three generations I If it he on the etreogth of an express text, then * 
in Such a case, tbe decision woald be by regard to tbe principles of a 
frandnleot action Or if a text laying down tbe eviJentiorj value of a 
possession for three generations is alone the basis for its being accepted So 
as the means of origin of ownership, then tt is eimtlar to the one noder 
consideration, and in this way if it be snggeated that this po«B*8StOQ for 
SIX months even, wonIJ by a pant; of reasoning, be regarded as evidence 


1 Yajn II 24 
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of ownership the answer is no For a subject covered by an express 
text, there u no scope for a maxim This is the point (J9) 


S Dlapani 

Yajnavalkya Verse 29 

5 If the person complained against be dead without proving his 

title then hie son and the like should establish the title So says 
Narada if a litigant dies during a law suit of this sort which has 
been commenced and not decided the po nt must be established by his 
son Possession (of the father) will not be sufficient 

10 Possession for three generations with a title has evidentiary value 

So says Kaiyayana* Land which has been enjoyed in possession for 
three generations in due course in such a case that land will be retained 
by the fourth even in the absence of a document The same Author* 
expression yathavtdht in due course thus With a legal 

15 origin of title long continued without a gap without interruption by 
another and in the presence of the opponent Thus of five characteristics 
IS possession intended After* establishing a clear title possession 
obtains an evidentiary value Possession without a title or with a title 
which IS not clear does not make for (any) evidence (of ownership ) (29) 


been established that where a suit remains undecided 
and a litigant dies the (proceeding of the) suit does not atop (there) 
In some cases however where a suit is decided or a litigant is living 
a suit IS re tried and in some cases it is not re tried , for a 
determination of the rule (applicable) m these cases the Author 
-5 mentions the comparative superiority and inferiority of tho'e who 
decide disputes 


^0 


Yajnavalkya, Verse 30 

In matters of legal proceedings between men officers 
appointed by the King the Pugas the S renis and the Kulas 

(each of these; preceding should he considered to be in the 

superior orde r of priority ( specified here ) 


3 Se» note 1 on p 

S ollpam a Iigni thia to-t to Katyayana 


4 Narada I a 



YA] iavalkya~\ AlUlk.har^— >/unfZu;l on c« (ri^u tail 747 

VtTStiO J 

Mltak'hara -“Nrpsna by the kmq t e by the ruler, 
adhlkrtah, appointed, for trying and deciding legal proceedings, 
referred to m the text' “ A king should select as his Councillors 
&c” and pugah, corporations, t e ol men (though) belonging to 
different castes and (following) different cweupations, but residents of o 
the same place e y of a city, town d,c srenayah trade guifds of 
persons earning their livelihood bv the same (kind of) labour whether 
belonging to different cartes or to the same caste e <7 of the dealers 
m the cattle, beetle, the weaver and the earner , kulani groups of 
ca«te people, reIatlve^ and cognates 10 

Of the«e four 2 e officers appointed by the King *lc purvam 
'pUrvsLm, tn t^e orderko/ pnorityt whoever has been mentioned first 
those in order, 3neyam,s^tmW6econ«rdertfrf 2 e regarded, as balavat, 
more powerful t e superior, nroam, betieeen men, t e men 
engaged in litigation , vyawahdrawidhau, in the matter 15 
of legal proceedings, t e m the matter of trjing and deciding 
a dispute 

This IS the meaning intended In the cise of a suit decided 
by officers appointed by the king, there would be no fresh hearing 
before Piigas dc on the ground of e vrrong (exercise ol) judgment 20 
even if the defeated party is di«$3tisGed Similarly, even in the (case 
of the) suit decided by POgn Ibere would be no ap|>®al to S'rents ic 
So on n decis on by the S'rent there can be no resort to the /lula 
Hut from the deci'ion of the Ku^a one may go to th*. 5 rent <S,c., 
from the decision of the S rrni to the Pnja and from the judgment of 2o 
the P ga to the officers appointed by the King 

Harada*, however, has said that there woul 1 be an appeal 
to the king even from a deasion of the officers apTomted by the 
lnng“A”un5 S’re/iis, an officer appointed (by ths king) and * 

the king (liiraselC) are investetl with th* |K) ver of deci hng Uw suitt , "0 

and of thfse, each Eoccecding one is «aperior to ih* o^l p»ect.Jin„ 
him m order ” 
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■With the ofBcera before whom it was first tried the pirty complaimn" 
of impartiality is defeated he should be fined But if he succeeds 
then the officers appointed as judges should be fined (SO ) 


S ttlapam 

5 Yajnavalkya, Verse 30 

Pfqah An association formed of grocers and the like is called 

P'iga thus stated by Katyayana and the collection of grocers and 
others of different castes is Sren h an assemblage of those of the same 
caste IS a Kula other than that Of these when authorised by the king 
10 in the matter of a decision of a dispute the one prior is more authoritative 
than the one succeeding This in regard to a rehearing has greater 
force e g 'what has been decided by the P6ga must" not be interfered with 
by a Srem This is the meaning 

By these should bo decided excepting cases involving heinous 
15 offences and the like So says Brbaspati* Those groups such as the 
Kula Sent Oanaa and the like as have been duly appointed by the king 
should decide cases of disputants excepting those relating to the 
adjudication of heinous offences (30) 


It has beeu said that a suit decided by an inferior tribunal 
20 may be retried, and that decide! by the superior is not reopened 
Now the Author mentions cases where even a suit decided by the 
superior tribunal is reopened 

Yajnavalkya, Verse 31 

Transactions brought about by force or fraud should 
2-> be upset so also those entered into by ■women at night 
in the interior of the bouse, outside, or with the enemies 

( Mitakshara — Balena by forci% * e under compulsion , 

Upadhina by fraud such as threats etc 
30 * Page Vimrvrttan, brouyU about^ i € produced 

vyawaharanniwartayet transacUons shauU 
I e tippet Similar!} stribhir, iccTMcn, naktam a/ even d 
by oUiers than women antaragare, in the interior apartment of 
the hou'te bahir outvde th* i Hay , satrubhischa krtan, 


1 \ cr*o 6i S 
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also those transactions entered into tctlh the enemies should be 
reopened This is the con truclion (31 ) 


S Qlapam 

Yajiliavalkjra Verse 31 

By force or by fraud brought about as also that made by woraen 5 
at night or rn the inner apartment of a house or those entered into 
outside the town the transactions such as of sale, gift and the iihe as 
also entered into with the enemy, one should avoid (31^ 


A transaction entered into by the intoxicated the insane etc , 

^\iU not be upheld • 10 

Yajnavalkya Verse 32. 

A transaction^ entered into by a jerson (who is) 
intoxicated or insane, or afflicted with disease by one m 
distress or by a minor, or one frightened, or the like, will 
not be upheld as also that entered into by one who has la 
no connection 

Mitak^hant — Moreover, niattah intoxicated, by sorae 
intoxicant, Unmattah , insane, adected by insanity caused by 
either of the five causes lu (disorder, an ing) from i'ala^ (wind) 

Ptiia (bile), Sfg (phlegmatic humor) or a combination of these, 20 
or by an evjl demon or b^ (the influence of) a plant Artah, 
ajiheated, with o disease etc vyasanam, dtsire*^, is the pam cau*ed 
by the separation from the loved nud acquisUicn of the undesired , 
and a vyasani distressed, h one who la affected b} it balah 
a minor, incapicitatcd for (cnlcnn" into) any transaction , bhltah, 2^ 

1 A C7frrr in»x Ix’ rvrdrr^J lu a trjirJscUOD .Ji ILjs central ^ 

TLo general eooliton* »n this and ll o last >efre apjlj a< well to roiti »* to 
ollji.r iftna^etiocf 

2 An Unrjlla 1 a* be n tbu« d j-l — ■itti J:«5r; » 

I ^ fwa 

S 1 coynlr-J It t..p \rjan M M *^y*kTa as lie t' rre furejpal 
bnmor* of tl o 1 anati IxiJ), c» tt 1 wsr’er of t’ e 1 <h]t or * ( Ite nlnd lejcg 
Irt'eaMe t > a *1 »or ler of rre « r n rc of iL » or of all tL* ttir,o ccrut ctd fo 
wht b »-3J4 it cal 1 a S « I aia\ ( » ^ n ) 



750 AlltSksbarS — Sutltbet ee«jreeejtor and p qtl, &c r Ydjnaialtya 

L Verse 32 

frightened, by the enemies By the use of the term A''dl or the like, 
IS also indicated one who is mimical to the city’ or to the nation 
As Manu^ has said — * Men conversant with law and religion have 
laid down that a suit which is (instituted by one who is) opposed to 
o the city or the nation, or a suit decided by the king is unacceptable 
as a plaint ” 

By these yojlta,h, tntertd into, brought about , vyawaharo 
na Slddhyatl, a transaction will not he upheld Also a transaction 
entered into by one having no connection, or by one who was not 
10 appointed as an agent, will not succeed This is the construction 

As to what, however, has been said viz ^ — A suit will not 
he between a preceptor and a pupil, a father and a son, between the 
husband and the wife, or between a master and a servant, even if 
they are at conflict with each other” even that is not to be taken 
lo as amounting to (lay down) an absolute exclusion of a suit between 
a preceptor and a pupil ond such others as a suit has been ordained 
(to lie) even between them. For Gautama.’ has said ” A pupd 
shall not bo punished corporally If (this course is) impossible! 
(he may b'^ corrected) either with a thin rope or a thin cane If 
20 (the preceptor) strikes (the pupil) with any other (instrument) he 
shall be punished by the king ” As Manu' also bos said ‘ In no 
case should the pumshraent be upon the head ” When (however) 
the preceptor under the excitement of anger, while punishing, Btritei 
on the head and if the pupil (who was) thus injured in a way, which 
25 li tt Molalion o£ the (laws of) bmrti and usage, complains to the 
king, then a cause of action (for a trial) does certainly arise S.c 

Similarly, under the text* Land winch i>'is acquired by 
( the grandfttth-r ike ” the onncrship of father and son being equal 
ovtr land «tc , if the father destroys by means of sale &c (the title 
to to) the land 4.C. which was acquired by the grandfather, and if the 
ron resorts to an olTiccr of justice then there would certainly arnc 
n suit even b»*weeti a falh“r and a son Likewj«c, under the text* 

1 I I o] iM ,«! to ILa inniitc!{at I»<.al or get erft] inUlKlt 
• S t fornd In Minn - Oli 11 

1 Cl» Mil SOI 5 JI ISI C \ljR» II H' 
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“ A husband i® not liable to make good the property o£ his wife, 
which was involuntarily taken by him in a famine, or for the 
perfo-mance of a (religions) duty, or during illness, or while under 
restraint *’ if the husband haring spent away the wife’s property 
(even) when there was no famine Ac , does not pay back when asked for, 5 
even when possessing wealth, then a amt is certainly admissible 
even between a husband and a wife So also the legal rclaticns 
between a alave of mamlenance end the master wili‘ be mentioned 
later on, and having regard to the text of Narada^ tt- “Should 
any one of these, however, save hia master when his life is in peril, 10 
he eball be released from slavery and shd! take a son’s share (of 
his master’s wealth), even in the case of a slave by birth, who would 
avoid a suit against a master, if the slave ts not manumitted and 
not given a son’s share ’ Therefore the purport of the verse 
beginning with “ Hetween the preceptor and the pupil ’’ Ac. is 15 
that as n dispute with a preceptor Ac will bear no good result in 
this world or the next, so the pupils and others should in the drst 
place be induced away by tlie king in company with the a'ses'ors 
If, however, the parties press hard, a suit has to be commenced 
even (when instituted) by the pupil Ac 20 

Although the text of NArada.’ says that '* Men conversant 
with law lay down (hat disputes between one and many, with 
women and With servants ore inadmissible as a sail,” still having 
regard to the text* “ ff«* who robs the wealth of th« villagers or 
transgresses any established usage Ac ” and the text’ *' \\ hen one 25 
13 assaulted b) many Ac ’ even a suit between one and many 
appears to be ordained, wh“n they have a common caa*e of action 
It should noticed that o suit between one and man^ simultaneously 
will not he when th" man} have different causes ot action ^ 

As fo“ the expre‘sion ‘with wom'*a Slrtnln m t^'cir ci*e 30 
al«o a suit certainly is nllowetl e p with the female of a ciwhcnl, a 
vintner, an I sticti oilers inasrau h as tlese wan'-n pos*<**» 
independ ncs Tie text is to 1>* eip'ained ilji a *nit h 
womrn o her than ihes<— i e wom**'» family w1k>w hnsbinds 

I Ti-'iir i'"’ : y av 
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are living shall not be admiaaible on account of their dependence. 
With servants ibis text also should be construed to mean that 
‘on account oE the dependence of servants upon the masters’, even 
in a dispute relating to his (eervant’s) own interests a suit should be 
5 allowed only with the master’s sanction, and not otherwise. 32 


Viramitrodaya 

It has been stated^ that ‘even while yet a emt has remained unde* 
cided,aparty dies, the snit proceeds*. Now, even when a salt has been 
decided, and even when the party is living, sometimes the litigation 
10 proceeds, and sometimes not, so the Author says 

YajBavalkya, Verses 30, 31, 32^^ 

^fptn&dhkrt&h^ ‘appointed by the king*, such as the Councillors ; 
Pttydft, ‘corporations’ of men of different castes, such as the grocers Ac. 
vide this test of Katyayana* “The association such as of the grocers 
15 and the like is called PtJya” ; S'renth, an association of people of various 
castes but earning their livelihood by the same (kind of) work ; Kuhn 
gronps of caste people, lelatiODs, and cognates Among these, the one 
prior by regard to each sncceeJtog, npndm, ‘ of men ’, ryatosAdracirf^at^i 
•id the matter of legal proceedioge', ^«r«, ‘superior’, more powerfnl. 

20 Thus it IS established that a IraosactiOD erammed and decide! by 
the Councillors, even if there be a Bospicioo of the decision, being faulty 

shall not bo scrutinised by the i’dyaj aud others, while a dispute decided 
by the Attfrt may be revised by bodies as far ns the 5 rsnis * Similarly 
may be understood eleewboro. 


By tbe use of Iho word ntAa, ‘and’, all being nnler the king’s 
province, the siipenority of tbe iioB above all has been pointed out. By 
the word ‘an i also’ Las been added the conclusion that the Chief 
Judge 18 higher than the coiiocinor->. 


t> ** are superior to the AVlasi 

the I residing Judge ,* soperior to the«e , more than all is the king 
by whom tbe law has been settled. Of suits of tbe type of the bigheit. 
middling, and the lowest type*, denied by tribunals of a.ceuding degrees, 
ibejulgmenls have a (corresj ending) superior effect". (30) 

It .. , 'if, Biipertor (force) ; up'idJiih ; ‘ frauJ such as 

Jjireat.. lem,^aHoo,_etc; b, these n;^rr«da. ‘brought aloul’, A 

1. t?e«Yijn 11 5.1 above “Ve^TiTcT/^ 

« i V llo Cojnclllof* appoiated by ibo klut, the tm/as, aed tie ^rtfO 
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prodnced ; stndAirm/'lan, * by \7omeD, at night', even bj others than 
women , antar&gdre, Mn the interior apartment of the honse’, ineide the 
hoase ; bahth ‘ outside ’ the Tillage etc in the forest etc. j Satrubktkcha 
kTt&n, ‘ as also those entered into with enemies ' , such tyatcahdr&n, 

* traooactions nitartayet, 'One should sat aside’, t e sboaid not 5 
accept as binding, in other words, should have re^considered. 

The compound is to be solved as * entered into with women, at 
night, in the interior of the house, outside, or with the enemies’. The 
sense of the possessive la expressed in conuectian with the several words 
differently. That mor<*over has been already pointed out according to 10 
contest. By the use ot the word tathd^ * so also * are included tho<e 
opposed to the interests of the town or the nation (31). 

Matto, ' intoxicated’ such as by aome intoxicant etc ; uixrratio, 
‘insane’, alTectsd witli insanity brought about by anerilstar, driff, 
‘alQicted*, oppressed by a disease $ tyasn't, ‘ distressed ’, troubled bv 15 
sorrow d.c. 1 b&lah, * a minor ’, one nnder eisteen years of age; bh\to, 

* frightened one who has taken to fright ; by tae use of the word 

' or the like ’ are included tho e alTected by lust, anger ie. By 
those, y9;iMA, * entered loto r e , made asambandbfna, ‘ by one having 
no connection’, i, e , one not having the connection of a brother d^c. $ 20 
aniyubiena 'by one not appointed*, cyateibdre ns sidbyatt, 'a 
transaction will not be npbeld r e , will not bear fruit. The substance 
IB that the same should be const lereJ again. 

By the nse of the word cba, are inclnled tho’C made by Ddsdt and 
the like. The word ecu, * also 13 connected With the expres^ton 'will 25 
not be opheld ’ and follows wttn it Thereby it comes to be stated that 
althoagh one made by the Kula Lc ^ bo at limes nphell. one of this 
character can never be upheld. Here, the word VyucaKdra does not mean 
merely jnstice, bnt indicates donaitoo, «ale, mortgage and all similar 
'transactions ' "A fraolalent* mortgage or sale, a fraudulent gift or 30 
acceptance, and (any tran^actioo) wh^re be detecta frauJ, be (the judge} 
shall declare null anl void (IOC) Ad bat is given* bv force, what u 
enjoyed by force, and what has been caused to be written Lt force, and * 
all transactions done by force, are ae not made , so sail 3Iana (1C9) ” 

Narada’ “If a boy, or one who poss'siee no indepenleoce, 35 
trnn«actB anything, it is declared an invalil trirsaction by persons 
acqaaiofel with the law (3*>) That aleo which an JuIepeodeDl i-ersoo 
does while be ba« ln«t eenfrol oserli4 a-tmtis i* d'clared an invalid 
1 JUtn Cb Mil KC UO 

S — SV« fcn /’anh'rf Vr» //jr»/tc /’ th f "3 Honf ^jr K'* 

5 C!i I *0-41 ec-;7, ■»- 
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transaction, on accoant of hi8 want of ladpendeoce (40). Those who are 
Qctnated by love, anger, or affected by illneaa, fear, or difficulty, and also 
those who are biased by attachment or hatred, are to be known as 
having lost control over their actions (41). A transaction entered mio 
6 by (a slave) IS declared as nnaathorised, escept where there is the 

master’s authority : a slave is never bis own master (^9). Also a 

transaction entered into by a son without the father’s authority, that also 
IS declared to be invalid \ a slave and a sou are equal in that respect (30). 
The transactions of gift, mortgage, or sale of land, house, or a slave 
10 made hy those who are not indepondeot, do not reach completion, when 
not ratified, Tney say that transactions entered into by women are 
nnaathorised when there is no adversity j especially the transaction of 
gift, mortgage, or sale of a honse or land (26) These transactions are 
only regarded as valid if the husband sanctions them , or the son in the 
15 absence ot the husband ; or the king m the absence of the husband and 

the son (27). In the family whoever is the eldest or senior, and who 

has tetained hia control over the senses, a tTansaction entered into by him 
18 regarded as a properly entered traneaction, and not done by one not 
independent (42). Tor the sake of the family, it one enters into a 
20 transaction althoogh himself under control, and whether in his own 
coQDtry or 10 a foreign country, that transaction, the senior sboald not 
disturb.” ‘ Himself under control soch as a slave &c One not mde* 
pendent will hereafter he described ; eo enongb of prolixity (30, SI, 32). 

S ulapani 

25 Yajuavalkya, Verse 32 

By liquor or a like intoxicant, 'intoxicated' mattah, on account of 
windiness &C., one who has become ‘insane,’ unmor/ah , one affected by 
a disease , one addicted to gambling , one less than sixteen years of age 
By the use of the word 6dt, 'and the like,' ate included those entered into 
30 by slaves who are not independent, or by the aged and the like, and by 
strangers, not related, excepting those authorised by the father 
A transaction, such as of a debt and the like, entered Into by these, never 
becomes of force. (32) 

* Page 26. 

35 After mentioniDg suits which nre liable to be reversed, tho 

Author iudicatcs the kind of property which may be restored 

Yajnavalkya, Verso 33 

Lost wealth when (subsequently) recovered should 
bo given by the king to the owner ; if (however) ho (the 
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claimant) do not identify it by (supplying) marks (of 
identification) he is liable to an equal (amount of) fine 

Mitakshara — Pranas htam,/tf5i such as gold dc, 

whal was recoieredy adhlgatam, by the revenue or police officers dc , 
and brought over to the hug, (that wealth) should be given by the 5 
king to the owner, lE the owner identify it by (supplying) marks oE 
identification such as the quality, quantity d'’ IE he do not identify, 
then he should be fined in an eqnal amount for setting up an untrue 
claim This refutes the presumption oE ownership which may arise 
on account of adhigama (finding) Eieing recognised as one ot the 10 
causes giving rise to ownership * 

In this matter moreover, further* on the Author lays down the 
period of time, uz ‘‘What was brought in by the Revenue Officers or 
the Officers of police as property lost and recovered, the oivner may 
take aiN ay within a year , thereafter the king shall take it owiy ’ I5 
Ma.nu*, moreover, ha« laid down three years as the period 
" Property, the owner of which has disappeared, the king shall 
cause to be kept as a depont for three years witbm the period of 
three years the owner may claim it , thereafter the king shall take 
It” There, it shall nece«sanly be preserved for three years 20 

If the owner comes within a year, the whole should b" returned 
(to him) Where, however, he returns after more than a year in that case, 
after deducting some po tion as a preservation charge the remainder 
should be made over to the owner Aa has been said* * Then the 
king bearing in mind th" law among good men, may take one sixth 25 
part of the property lost and afterwards recovercl, or on^-tenth, or 
at least onc*twelth ‘ In sncli a case m the first 3 ear the whole 
should b* given But in the second, after deducting a twelfth 
portion, m the third, a tenth, and a sixth m the fourth and m the * 
following years, the remainder ahonld b» restored (to the 0WD»rV 30 
and a fourth of the Royal eliare should be given to the finder 

W hen however, the owner does not turn up a fourth of ih“ 
entire properly should b» given to the finder nrd the renrnrd**- nuy 

~~ ~~ ^ ir. ire 

* M*ra Cl yjjj ,, 


2 Sev* f GsatuB^ T 3? 
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be taken by the ling So siys Gautama’ . “ If lost property, the 
owner of which is not known, is recovered it should be announced to 
the king Ihe king should cause a proclamation to be made, and 
preserve it for one year Afterw irda one fourth (goea^ to the finder, 
5 (and) the remainder to the king” Here by the uae of the word 
* a yar \ the sit gular number is not stressed, vide the text^ " Th** 
king should cause it to be kept as a deposit for three years ’’ And 
even the text^ ‘ Thereafter the king shall take it ” amounts only 
to a permis‘'ion to dispose (it) of after three years if the owner does 
10 not turn up Where, however, th^* owner appears after that (period), 
even if the property is disposed of, the king should deduct his due 
and pay (to the owner) an equivalent (amount) This is with 
reference to gold, d,c As regards cows, etc , the Author states (the 
law) further on (m the text^ } ‘ The owner should pay (four) panas 

15 if the animal has an entire hoof, etc ” 


20 


23 




Viramitrodaya 

It has been stated* that ‘the king should admioister justice’ t 
there not only suits as described above alone should be investigated, but 
even where there is no defendant, by regard to the result being reached 
by means of the examioation of witoesses, or regard being had to the 
investigation resulting in a penalty coosequent upon a defeat, a 
resemblance of a judicial proceeding, ID a cage of deposit &c where the 

tight of ownership is under a doubt, and evea in the form of the 
assertion that ‘it is mine’, and the oshibition of evidence in substantia- 
tion of It, in a similar maooer , lotcuding this, the Author mentions 
rules in regard to treasure-trove aod the like by meaua of four verses 
Yajnaralkya Verse 33. 

A ntdh, or a treasure trove is wealth buried before and kept 
permanently. That, moreover, is two fold, differentiated as deposited 
by self or by one’s father and the like, or as deposited by others. Of 
these, the first pranaxhtam, ‘lost,* but afterwards adhxgatam, ‘recovered’, 

by the owner or by an officer of the king or any other, dhanam, ‘wealth,’ 

in the form of the trea»ar^ Irove dhmene ‘ to the owner* i e , to the ore 


1 X 36-38 The proper reading la an Rrriir jisrv 

mn UV fuiv &.C Thu IS the reading m the original text of Gautama 

2 . e ilanu VIII 30 5 YujBa II 174 

* Ytjn II 1, p 631, 1 13 



S'ulapaol, AlU&lc^harA— rnujiiTc-rroic. 


757 


T^djhavalkya T 
VtTtis 33f 

declaring that ‘this Is my wealth*, nrpena deyam, ‘fay the king should 
be given,' if ‘fay signs* Itngaxh i.e, by means of evidence, 
vibh&zayet ‘ that wealth he shoold eatabliah * t. e , should prove as his 
own. Na chet vibh&zayet, ‘if he does not establish” then a penalty eqnal 
to the amount in dispnte, he incurs on account of his oOence in telling a 5 
false’hood of that character. 


S ulapani. 

Yajiiavalkya, Verse 33. 

Prana'^htam, 'lost wealth,’ auch as gold &c. when found fay the 
king, identified by the owner (to be his) by marks such as the form, the 
number, and the like, should be given to him On an incongruity, 10 
however, he should be made to pay a fine, equal to the amount (33) 


After laying down the law regarding gold, &c , as to property 
lost and recovered on the roads or from the toll bouse® where it lay 
scattered, now the Author states the law regarding the recovery of 
gold, &c., which had long been hurried In the land, and which last is lo 
known as a liidhi (or treasure-trove) 

Yajnavalkya, Versos Si and 35. 

The king having found a treasure -trove should give 
half to the twice-born. But a learned Brahmana finding 
(a treasure-trove) may keep the whole, as be is the lord 20 
of all. (34). 

If a treasure-trove is found by any other, the king 
should give him’ a sixth part. If (however) the informa- 
tion is not given (by the finder) and ho is found out, the* 
finder should bo made to pay a fine. (35). 23 

MitSk'hara The king hiving found n trcnsurc-lrovc an » 
alcttdy defined, lialf rhouM be given to the 
Acquisition of a BrAhraana*, and th^ remainder thrown into the 
trcisurc-trove. treasury. If,howevcr, n Brilim-uii find irnsure- 

trove and he lx» learned, le, accnnplid.ed by 30 
learning and study, and welMyluve*!, t*Kii h** should like ih- whole; 
tinee he i* the lord of the whole world. 

1. Tbs trtaiUUoB n pitta bI-iv* ii li iLr 
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If however, the treasure trove is foucd, itarena, hy any 
oMcr, than either the king or a learned Brihmans as, eq, by a 
BrShmana who is not learned, or by a Kshatnya or such another, the 
king should give a sixth of it to the finder and himself take the 
5 remainder of the treasure trove As says Vasi'htha,* “A king 
who finds property the owner of which is not 
* Page 27 known should take it ; he should give a sixth 
part to the finder ” Gauta-ina.^ also “Treasure 
trove when found becomes the property of the king, not (however) 
10 that which is found by a learned Brahmana, even a non Br ihmana 
finder who announces (to the king) shall obtain one sixth, so 
declare some ^ 

The past-participle amudtia is» (used) m the active voice; he 
who has not given information and who has been found out, »c» 
15 who has been found out ns not having given information even to the 
king Whoever, bating fonnd a treasure trove did not inform the 
king and was found out by the king, should be made to pay the 
entire treasure found, and also a fine according to (bis) capacity 

If, however, the owner of the treasure trove himself appear* 
20 afterwards and establishes bis ownership by specifying the amount of 
the rupees, etc , then the king should give him the treasure, (after) 
taking for himself a sixth or a twelfth pirt As says Manu’ — 
“ From that man who shall truly say with respect to a treasure- 
trove, ‘ This belongs to me the king may take one sixth or one 
25 twelfth part ’ The choice as to the (particular) portion is to be 
determined by reference to the class (to which the party belongs) the 
time (which had intervened), etc 


f Viraxnitrodaya 

The Aothof RieotiooB as to the eceond 

Taujavalkya, Verses 34, 35 

30 JU ) !, 'The hiop,' n{M)o Coiiio{' a treasare trove the owner of which 

unotkuowo, artHm rfvrfyif, 'ihonid give balftolhetwics- 

loro,’ aol (the ether) half ho shoQl t co&iiKO to the tressory. ViJirdn, 
'lesroed,' f e eccomptHh* 1 bv learoloR and stoiy of the Ve lt«, twice- 


1 Ot> Itl 13 


S \ 43 4 
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YijtavalLja-\ 

VcTZtiSeSS J 

boro t.c fk Br&hmani, moreONer, b&7iDg fousd a treasore trore, ase^kam^ 

*the whole’ t. e the enlire treaaore, aicayan Adady&t, * shonid htraself 
take ’ Sa, 'he,’ t e aoch a Bri^hmaiia, yatah, ‘aa’, aartasya prabhtih, 

^13 the lord of all’ >. e of the world. 

That says Manu' “^\ hatever exiata in thu world le the property 5 
of a BrVh'nani , ou accoat}t of the excelleuce of hie origin the Brdhmana 
IP, indeed, entitled to it all (100). The UrAhmant eats hts own food j 
wears but his own apparel, begtowa l>nt his own aims i other mortals 
Bubsiet through the benevolence of the Brihmana (101). ” (34) 

/fare Ra, 'b; any other ’ 1 e b\ not a learned Brilhnians, mdActu 10 
fiAdile, ‘if the treasure-trove is fonnd’, rajd, ‘the king’, *ha^hfhdrii am 
d/iarett 'a sixth part h^ ebould’ take,* from the treasure-trove* 

The past participle IQ the IS (aged) m tbs aetire sense. 

One who has not given information and who has been found as having 
taken the treasare-trove, should by the king be compelled to pay the l5 
treaiare and also a 6ae according to capacity 

B} the expression ddfya <en, 'he must be made to ]iay,’ 
it has been inJicateJ that he rauat not be allowed to take 

even a small portion of the find. The word efa, conoecta this 

with the last clati<e and also is intenJel to locinde the twelfth .0 
part So says Mann’ The mao who makes truly au aMcrtioo 
‘this belongs to me,’ ftoni him, the kiug may take a sixth part ora 

twelfth part ” The Iwelfih pait las a reference to one eaJowed with 

qnalidca'ton* In this ccDoe^tioQ Vi«him' "A king, upon liDdiog 
a treasure trove. shouU givn half to a lirkhmana and the other half be >> 
shonld deposit 10 the t etsory (39) A Bx'Vb'Qana finliag biideo wealth 
ehonll take it bim(elf(n; A KaSstrija aboal i make over a foartb to 
the king, uae fourth to the Br&hmana. an I shoull take a half (S'*)* 

A Vaisya ahoul 1 give a fourth | art to tl > king, a half to the Brthmant, 
aol shoaU lake ons-foiuth for ooeself. (”5) A ‘^ulra, moreover, 3^ 
shoald deride the fio I loto twelre t arts, anl vtoall gire fire part* escb to * 
the king, aal, to the IJiihua »a. aol take two part* (40) From one 

1 CL I 1 r lt)i 

S Sot* tl •• <11"? rt*5c» ti« ant t*« % 

Ja iL* l*l«rf f,t«l*ciB ef ( « Wfffd tg le I* « 31 til* tfL «'i»r 

Sl»lrg »Ut!i lA it* Cn •*» Tl* list #h«Bt4 frsl .VierViBg I* 

N 51 Ik* V ag ih al! t*V# *a? A It’ S », it ! ag w li tkt 3* til 'htrl 
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[ 5 djnaxalkya 
Ver$es 3i 3S 

who has uot reported the Sod aod who has heeu lounJ, the king shonU 
take the whole (41) Thus the text of Vasishtha' viz. “If he finds 
property (the owner of) which iBoot known, the king should take it up> 
and should give one-eixth portion to the finder”, has a reference to a 
5 Sudra, in pursurance of the text of Viahnu. (34,35) 


S ulapaoi 

YajRavalUya, Verse 34 

Ihc king having found in ownerless treasure trove deposited ‘ 
long tune ago should give a half to the Brahinanas A learned 
10 Brahmana,* however should take the whole , he need not given portion 
to the king. The Authour states the reason sine' of all kinds of wealth 

he IS the maatet, aa8a>sManu* ‘ Whatever exists in tbl" v.orld is the 

property of the Brahmana , other mortal** subsist through the bonovolencc 
of the Brfthmana ’ This also applies in the case of n deposit by others 
15 As says Bharadwaja “Upon finding a deposit laid by another, one 
should take it to the king, every treasure trove must go to the king* 
of all except the Bt&hninna ” (54) 


S ulapani 

YaJHaralkya Verso 35 

2l) When a treasure Irovc belonging to hunsolf his been foumlby 

Bruhmana who is not learned, or by Ibe Ksbatrij i ind others, according 
to Narada The king should take a «ixlh share and according to 
and others a small portion Is to be taken according to the fiunllficatlon 
of the finder 1 or a deposit not belonging to onchcU, however, afld 
2a giv lug a sixth portion to the finder of the deposit, tlio remainder the king 
should tike As 8a>s VaMshtha' ' If one happens to find an ow nerlc*" 
deposit, the king shall tale it up, after &Iv{nR iibIxJUU portion to the 
, finder If a Brahman i finds U, and he U ona who carries on his own 
duties, then the klngsh mid not t ike When ownrrlc-s vveaUb, 

30 wealth the owner of which was known «asnot reported, but came to 
known by the king then that wi illb rn well as n fine the laker of t*''' 
treasuro should be mad, to pav So Narada I \tn a Br iMnana upon 
finding ft treasure, should infontt tho king what Is glscn lylihn.hf 
may enpy . he would 1*0 a thbf If he dixs not Inform O';) 
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The Author mentions (the role) about property taken away 
by robbers 

Yajnavalkya, Verse 36 

The king should pay the wealth taken away by the 
robbers (and recovered by him from them) to the people of 5 

his country ; and if he do not pay, he incurs the sin of the 
robbed as well as of the robbers. 

Mitakshara:— Chauraih rhtam, la&en away hy the robbers, 
and conquered back from them. Janapadaya» to the inhabitants 
of his country. Whosesoever that wealth be, to hira should It be given 10 
by the king; hi,*/, te, since if, adadat, he do not pay, yasya, 
ichoseso, that robbed in ealth may be, he (the king) incurs the sin, tasya, 
o/ /u‘m, j.« , of the robber. As siys Manu,’ “Property stolen by 
thieves must be reatored by the king to (men of) all classes (larnol , 
a king who uses such (property) for himself Incurs the sin of a thief* 15 
If after recovering from the possession of the thieves be enjoys it 
himself then he incurs the tin of a thief.- If, however, he neglects 
the (recovery of) property stolen by thieves then he incurs the sin* of 
a citizen. If after trying to recover property stolen by the thief, he 
is not able to recover if, then in that case be should pay as much 20 
amount from his treisury. As says Gautama^: “ Having recovered 
property stolen by thieves, he shall return it to the owner. Or (if 
the property is not recovered) he sJiould pay ( ts ^alne) out cf his 
own treasury.” And al o, Krishljadwaipayaiia ” If a kmg 
is unable to recover property stolen by thieves, that (amount) sboulil 25 
be paid from his own treasury by the king who is (so) unable. 

Here ends the cliapter on Special role'i of Procedure. 


J. Ch. Vllt 40 

i.'. The 0 csprcsijons rcioire sd explanation. They sopplj- a good 
tllntt ration of tlio terre aljle of iLe Aotlror In tl>« firjt expre #ioo br 

wbal !« mtendtd to convey to iLo reader » that be Incur* 
tbo same re^picribihtr and cniomal liability aa a tbief doer. While tbe 
expre iioa 3i?7r»v iV'ffTnsw 'irenrs ite rin of n citj7en % mtans that he 
incur* the fame rtiporsil iliti nhi h b cltlren doe* b> not siriitlng or 
iieglccting the rev'ovcr) of roW d proi-erty. 
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Viramitrodaya 

In regard to property carried away by thieves, the Anther states 
a special rnle 

Yajiiavalkya, Verse 36. 

What was taken by a thief, or property of that kind, after taking 
0 it back from the thief— and when that is not possible, even from bia own 
treasary, j&napaddya, ‘to the people of hia country’, i.e., to the 
inhabitaats of hia territory, deyanit ‘should be given*. 

By the use of the word tu, ‘however’, are discriminated tlie making 
over to others than the people of hia country, and a deduction of a portion 
10 for himself according to law. //i, ‘and if’, i. e , since, that property 
which was taken away by the thief if not given back to him to whom 
it belonged aa owner, the king incuts the sin of tWe thief — i.e., the Bin of 
a kind which la incurred by theft. 

That says Manu.' “Property alolen by thievea must be restored 
16 by the king to (men of) all clasaea (rarnds) ; a king who uses snch 
(property) for himself locure the am of a tbief 

In the Mahabharata also “Jf a king le unable to recover 
property stolen by tbieve«, that (amount) should be paid from his own 
treasary by the king who le (so) unable (30). 

20 Here ends the Cbspteron Eules ofProcedure in the commentary 

on the Snirii of YajHavalkya 


S Glapaui 

Yajuavalkya, Verso 36. 

What was taken awuy by the robber, should be restored by the 
25 king ; elnce, ho to whom that w calth belonged, of hmi ho acquires the slu 
Jf he do not recover Chat property, he sftotfW g/re from his own trea^Uff 
t As say* Vnbnu •* *Wlnt was taken away hy a thief, should 
rccoiercd and paid In entirety. If not recoverd, from the treasury 
itself.” (36) 

30 Tims ends the Cliaplcr on Judicial Procedure 


1. Ch VIII 40 
2 Cb III 4J 
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Chapter III. 

On Recovery of Debts. 

After expoundiog the ‘ Rules of Procedure ’ in general and 
particnlar casesj the Author now expounds the 
Sevenfold division Chapter on * Recovery of Debts ’ the first of the a 
of the Chapter on eighteen titles of law, beginning with the text:' 
recovery of debts. “ An eightieth part h the interest etc., end 
ending with the text'-* “The pledge shall be 
(allowed to be ) redeemed after doub'e the principal has been 
received out of the produce.” 10 

This title of Recovery of Debts'’ has seven points (for 
consideration), (1) The iind of deh/ which should be paid, (2) the 
one which should not be paid, (3) by what person should he paid, 
ue., by one holding a particular caindty, (4) at what particular tme 
to be paid, (o) and in what way to bo {aid — in all, five points for lA 
the debtor j and for the creditor, two, vi:., (G) tlie mode of 
advancing a loan as also, (7) the mode of recovering it. This, 
moreover, has been made clear by NarAda’J viz. “ Which debt must 
lie paid, and wliich may not be paid, by whom, where, mul In wliut 
way to be paid, and the rules of advancing and of recovering (loanM) 20 
are said to make up the (title) ‘ Recovery of Debts 

Of these the Author slates the rule regarding the advance (of 
a loan) by tlie creditor, as it is the first of all other )>oints of 
inquiry). 

YiifiavalRya, Verse 37. 

An eightieth part (of the principal) is the interest 
(allowed! every nonth when the debt is (secured) by a 
pledge. In other cases it may be two, three, four, or five 
per coni, respectively, according to the order and class 
(of the debtor). 

1. VcmftT. 2. 

3. Ch 1. 1. 
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L i erse 37 

Mltakshara — IVEasi masi every Tnonth, 1 e month by 
month Bandhaka is that which IS deposited 
•^9 a security, i e pledge That which is 
(accompanied) by a pledge is called 

transictioa with a pledge In such a secured 

transaction the intere t on money advanced 
would be one eightieth part (of the principal), 
according to hw Anyatha in other cases, t e , 
in a transaction without -i pledge, vamanam 
of ih^ classes kramena according to the order, 
le of the nrahmanas and others, dwi tri* 
chatuh panchakam, //ua three, four or fLve,'ot'c cent is according 
to In the ca^e of a Tirahmana debtor two per cent 

in that of a K^hatriya three in a Vats' ya four, and in a Sudra 
I") five and (this) every month Two, or three, cr four, or five 
(make up the compound word) two thrce»four five A hundred in 
which such an iQ*erest is given is a hundred with two three 
four five ” As per the fol'oTing rules of grammar xi* "The’ 

, afB^e«, mentioned above, have ol«o the sense of an interest, or a 
20 rent, or a profit or a tax or a bribe given thereby or in that,” 
Ihe afiix Kan (^) come^^ after a numeral when it does not 
end with or ^ ^ and the rule to be observed here is the one 
stated in the Grammatical Sutra 1 1-72 ma ‘ An injunction* 
which IS made with regard to a particular attribute, applies to words 
25 having that attribute at the end as well as to that attribute itself 

1 Panicii 5-1.47 2 t e Panini V 1-1-46 

*' TjumV 1 22 4 • y la 1^71^ tLo termination 

5 The \ ord ^ ) »* to be read into the Sulra so that 

the wl olo Suiro woul 1 rend by adding to tl e portion given above tbe following 

f r — 0 ot tl e affx being that Uugbt hereafter npto V 1 C3 ’ 

6 Tbisi « the (r*ninil J 72)i8aruloofintorprctatipn 

wl cn a rile t* mile wilU r g»rd lo a particular attribote or Idler it also 
« an* •orda laving tLoje attributes or letters nt their end Th is nnder the 
rnlc I 7)— The bD X comes after a root tl at ends in a vowel 

ro<U ending in sowds at viell as rooU consisting of a single vowel «ro 
inclnlid ^ 


Page 28 

5 sabandhaka a 

Ij a transaction 
with a pledge an 
eighteenth part is 
10 the interest 


teat 


7 liracley on Wan l.ng of tl o bearing of these ralts nj on Ih* 
mark the follotring ob ervationa The componnd word <13^ 



Alit^kchari — of tuiereil 


765 


‘'Interest upon intei eat is ((Tilled) compound interest it is 
(called) K&likti when it is (payable) per month it is Karila when 
it 13 fixed according to the wish (of the partie*) ; it is Kdijikd when 
It IS in the form of bodily labour " (the stipulation that) ‘ the interest 
in thi3 will be taken every month* is (an instince of) a Kdldd This 5 
very (speciea of) interest becomes KdyiLd when it is receivable per 
day and the period is divided by the calculation of days. Aloreover, 
Narada* after stating that “ In the Sdslras inte'est is declared 
fourfold viz Kdyikd, KaltLh (periodical interest), another called 
A'an^a (stipulated interest), as also the compound interest (chakra 10 
vriddhth ) ’ has siid — ‘‘ Interest^ at the rate of one Pajia or quarter 
of a Ptina payable conj^tantlj^ and without detriment to the physical 
health 18 denoted Kdyikd interest That which runs by the month 
IS termed Kdhkd (periodical) interest That interest is Kdnta 
(•stipulated) interest which has been promised by the debtor himself 15 
Interest upon interest is called ChakravrddiK (compound interest) ’ 


S ulapaoi 

The Author states the rules of interest according to law 
Yajnavalkya, Verse 37 

Upon a security being taken when a hundred pa/as arc advanced ^0 
as a loan, an eightieth port t <• one and a quarter pa a every month 
iins been «xplaiut<l and swlvcd as 51 em ’ll ( 8k lints 4-6 ; ior 

tins the authontj ja (V I 4" > aodcr which rale tbi. sRix js aildcd 

to a word in tho first case ( ) in coDsUuvtion The onae of the all x rs thot 
of a locative ( 31 Then the «r^cniliDg in 723^ is exj lamed b) tte 

rule &.C (V I 22) And Isstly hr the I'r y the aj plication of 

the drst rule is extended <0 all tbo raembers ol the compoan 1, anl (Las ts 
brought out the meaning of this componod word as e\pUtncd in hue C on 
l»ge 28 

1 Ch I 102-104 

2 the reading lu Dr Jolfv s edition 

3 5 It 4 H— t S as vat — ) has the force of constant repetition ILre it luav 
even bo rendered ns “ cverv day (see line 0 ) rxiTitcty-r — { Kavtvirodhirl ) 

The translation adopted here is in actorda-co with the giot* of Cfhml hstli 
(swBalaai hk p 64 1 14-16 ) Bfhasiatl 4. Vrisa ( see Si nd Bocks of the 
nast4.c SSSIIIp 67 rote) 

Dr Jollv, however, translates it as — ' \Vil*'oal dimici^Lii g tL 
pTincifal", and the translation appears to le ba«ed or lie following gl^vjs l\ 
Aiablva, ‘ ’ly I rr»n'i» i^l " 



Tfifi S ulapini and ftlUikstiBra— S>:Kc<aJ ralct r Ydjhitalkya 

becomes the interest AntjaUm, ‘otherwise’ when the money is advanced 
without security, two, three, and four panas shall be the interest payable 
by the Brahmana and others m the respective order. 

Vyasa states a special rule “In the case of a loan with security 
5 monthly interest is declared to be the eightieth part ; a sixtieth part when 
there is a surety and two per* hundred, on a loan without any security. 

Brhaspati* mentions the kinds of interest “The KuxjiUi, (by bodily 
labour), the Ktdihi, (periodical interest), and next, the wheel interest— 
C'liitKin irddhi — (compound interest), the Kantu (or stipulated interest), the 
10 hair interest the — — and the interest by enjoyment Bhoga." Ku'jtku 
‘by bodily labour’, eg by milking and driving cattle, and such other 
labour, K<dtk<i, ‘periodical’ e g. every month Interest upon interest i*! 
wheel or compound interest; that which was stipulated by the debtor 
himself IS Karilu, the hair-interest is that which is taken every day; Bhogii' 
15 'by engoyment’ such as the rent of a house, profit, or the fruit of crops 
Brhaspati’ “Hair interest, bodily interest, and Interest by cnjoyroenf 
shall bo taken by the creditor so long as the principal remains 
unpaid” (37). 


The Author mentions other varieties of interest by referonct! 

20 to iKvrticukir (classes of) debtors 

Yajnavalkya, Verse 38 (1.) 

Persons (usually) travelling through forests should 
pay ten per cent, and those who travel by sea twenty 
per cent. 

-a Mitak^hara '•—KUntara means a forest ; those who go 

tliere, are kantaragah, persons travelhnp ihrouyh forests. IhofC 
who borrow money by interest and enter dense forests which 
involves* danger to life and property ahould piy ten per cent and 
tho'e, icho tjo to the sea, samudragah, twenty per cent., also pcf 

30 month. 

The meaning is this; The creditor should take ten |>cr cent 
from tho«c who go to the sea, as there is a danger of the loss of the 
prlncipil al-o. 


I. ».» Iidleth P»rt. r Cb XI. 6, 7. 3 Ob Xl H- 

t. LU which crcstc* an «ppreb«Diioci alxjqi the (Uitiaction <’f 
Bod J rof^ily. 
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yAjiavaUt/a 
Verst 3S ( 2 ). J 

Now the Author describee stipulated (KSrlta) interest 

Yajnavalkya, Verse 38 (2) 10 

Or all should pay what they had agreed to among 
all classes. 

Mitakshara *. — Sarve va, or uH, Br&hmanas and other 
debtors whether secured or unsecured, swakrtam, tchat they had 
agreed to t. e, promised by them, vrddhim, sarvasu jatishu 15 
dadyuh, interest among all classes, should pay. Sometimes interest is 
payable even when not stipulated for. As says Naradah ‘ No interest 
shall ever be charged on friendly loans, unless there is an agreement 
to that effect. Even if there be no agreement, interest accrues on 
such loans after the lapse of half a year.” 20 

For one, however, who goes to another country after taking 
a loan for use, Katydyana* has laid down a role thus If one 
after obtaining a loan for nse without returning it goes to foreign 
lands, that loan of bis will be charged with interest after the lapse ot 25 
a year.” For one, moreover, who after obtaining a loan for use 
and without returning it, even when he was asked, goes to a foreign 
region, the same Sage^ has laid down the rule viz. "If, 
one goes out to a foreign region without returning a loan 
which he had obtained, and wh.cb was demanded bick, that SO 
loan becomes chargeable with interest after the lapse of three 
months. ” 

He also, xvho while remaining in one’s own country, does not 
retorn a loan for use when asked for, should be made to pay interest '* 
by the king from the date of the demand. As has been said* He, 35 
however, who while retnaiuing in one’s own land, does not return a 
loan for use when asked for, should be made to pay interest from that 
time, even though it was not slipolated and be be unwilling. ” 


1. Oh L 103. 
?. Verie, 603. 
18 


2. Vc«e, 60i. 

•4. B/ Kltjijrs&s, Versa 504. 
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[ YafhataUya 
Verses SS, 38 A, 39 (t) 


Narada.' has laid down an exception to the unatipulated 
interest, viz ‘ The price o£ a commodity, wages^ a deposit, a fine 
which had been fixed, a gift without consideration, a gambling’ 
debt, none of these bear interest unless specially provided for. ” 
5 Avivakshltah, unless specially provided for, * e. unless stipulated for. 


8 uiapaut 

Yajiiavalkya, Verse 38 

By a mountainous road or by the sea when one goes out for trade, 
these when there is no security, should pay ten panas and twenty 
10 respectively On account of the contingency of the loss of the principal 
itself IS the payment of larger interest 

The Author mentions another alternative to the rule stated m the 
text* “In the order of the Varnas, two, three &c ‘or should 

pay &c ' 

20 Yajuavalkya, Verse 38A 

Interest upon interest is compound interest , interest payable every 
month 18 periodical interest {Kultht). When stipulated by himself, it ** 
stipulated interest {Kan! a) The (A'nyiAn) is by bodily labour 

This is eiplaincd by the slalemont itself. In some booVs this 
25 verso Is not stated 

• Page 29, 

Kow the Author mentions special kinds of interest by 
reference to perticular things. The interest on the females of beasts 
is their progeny itself, 

25 Yajnavalkya, Verso 39 ( first quarter. ) 

In the case of female hsasts the interest is their 
progeny itself. 

Mitak^fiara Of the femnfes of beasts santatfnJr*J, 
c ^irogeny ilztlf, is the interest. Such a transaction i>onld be possible 
30 in the case of one who is unable to mnintsiii the female beasts and 
who wishes them to 1x5 well fed ond to bcir progeny. The creditor 
Will have the milk and labour 


1 Ictrod It Sr 

5 ii « UtUr and rtahng Tlercadmgin ike plol »' 

Xi I* rvl e«rfr<l. 2 VIjRaealktu II. 37. 



TAjnaKaMcya~\ — hmtUof tTfiP 

Verse 39 (2) J 

When EometbiDg is given as a Ic^u and the loan has remained 
over for a long time even without recovering any interest, what is 
the maximam limit for the accumulation of interest in several kinds 
of properties ? (Anticipating this question) the Author proceeds — 

Yajnavalkya, Verse 39 (second quarter ) 6 

The utmost limit for (the accumulation of) interest 
IS eight-fold in the case of a fluid, and fourfold threefold, 
and twofold in the case of cloth, grain and gold respectively 
( of the principal loan advanced ) 

Mitakshara : — Rasasya, a/" a yfutrf, * s , m the ca«a of oil, 10 
ghee, etc , upon which no interest has been 
Accummulation m received, aud the loin has remained standing for 
the case of Bui Is etc along time, the interest as agreed to by the 
parties would be iKsmmmulating — such accum 
mulatioo would be ashtagund eightfold, para, utmost limit, te, 15 
cannot nccummuUte beyond that Simtiirly of cloth, gram, arul 
<lo'J, wastradhanya hiranyanam, would respectively be fourfold, 
threefold, and twofold the utmost accummuUtiou 

Va91**htha,‘ however, has mentioned a threefold increase in 
the case of fluids — "Gold (taking) double (its value on repayment 20 
and) gram trebling (the original price) (The cis“ of) fluids* has 
b^en explained by (the rule regard ng) grain as we 1 as (the case of) 
flowers, roo*8 and fruit In the case of thes* three things which are 
sold by weight the increase will be eightfold ” 

Manu’ on the other hind, m the ca«e of grain and also 25 
flowers, roots and fruits Ins mentioned a fivefold increas" "On 
gram, frmt, wool or hair (and) bei-ts of burden it does not increis** 
more than five tim“s (the original quantity) S'adah ^rain the ^ 
produce of the field, such as flowers, roots, fruits, etc ; lavah, iroo! 
or hair the noo' of a gsat, the hair of th* Chaman Cow, etc, 50 
wahyah, <>/fur</frt, the ox, hors** etc, ir, the nccmiraulatun 
of mterrPi m tin* cis- td grnn frmt, mxil or h»ir nnd l^-ists of 
1 Cl, Ji -<<-17 

S Dr B Mfr re *■ fonrhliiof 

1 Cl, Mil 1 1 
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[ Yiijnaval^i/a 
Verse 3& 

burden does not extend beyond a fivetold {o£ the principal) There 
too^ the rule should be applied after considering the capacity o£ the 
debtor as well as the state ot things at the time, such as famine, etc 
This’ (rule) moreover is to be understood as applicable in the 
5 cise of one transaction and one payment If there are separate 
transactions with different persons, or even if the person is the same 
but there are different transactions on more than one occasion, gold, 
etc would indeed increase as before, even beyond the twofold and 
and other limits And even m a single transaction, when the 
10 interest is recovered daily, monthly, or every year, and thus it is not 
possible that the amount payable by the debtor might become 
iwofold, the amount as made up of the intfrest recovered before, 
does certainly increase beyond (the) twofold (limit) As says 
Manu’ “ In money transactions interest paid at one time (not by 
15 instalments) shall never exceed the double (of the priocipa)) 

“ Recovered* at one time” is also another reading J^uslda w 
money utilised for accumulation Increase of that is Kusida 
VrddhU , (such an increase) does not exceed i e does not rise 
beyond the double, if paid at one lime, t e lent at one time It 
20 exceeds beyond the double when the dealings are with different 
persons and give rise to separate transactions 

In the case where the reading is, recovered* once * , it should 
be explained to mean that the interest would exceed the double 
when recovered m instalments from the debtor every day, every 
25 month or every year Moreover it has even been said by 

Gautama* — * If m a transaction the loan remains outstanding for 
along time, the principal moy be doubled ” (Here) by the use 
of the singular number in '* o transaction ” ( prayogasya) an increase 
b»yond the double appears to be intended in ihe case where the 
SO transactions are different By the uae of the expression ' outstanding 
for ft long time” (c^irasr/flne) an increase beyond the double has 
been indicated in the case where the interest has been recovered lo 
small quaniitici* (39) . 

I 8c« D gHum ft 20 Bom 0ll>Cl3 

2 1 2o page 29 see Bilembhaltl 

r. 67 L,i ^ Ch VIII 1' 4 nrciexf 6 cb xii 

C In other voriU it <I»es foflii! caj ttaUiatlon of Interest see SukhU! Tf 
7*1^ 2t Bom. 205 



T&}n''vall.^a *1 
Verttt 37, 35, 39 J 
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Vjramitrodaya 

Now, of the Chaptara oa VyatoaAdra to be espouodec?, following 
Mann and otbere soch as m the text “ of these, the 6rst, the Hscoverj 
of Debts”, first in regard to the recovery of Debts, technically 
dealt with by Narada* thus “A debt which must be paid, an 1 that which 3 
may not he paid, by whom, where, and m what way to be paid, and the 
rules as to the advance and the recovery of loans, are Biid to mate up the 
(title) ‘Recovery of Debts, (1) (and) It is called kusida^, because by it jg 
their living (secured) by the money-lenders. (98)” The Author points 
ont the rules of adjnatment by the end of the Chapter. There, first the 10 
Author States the (rales as to) interest 

YajSavalkya, Verses 37, 38, 39 
me,* ‘ in a debt by n pledge’, the amount invested 
such as gold, A.C , will be liable for two, three, [oar an ! fire per hundred, 
respectively in the or ler (of the classes). Therefore the resnlt is that 15 
by a Ot&hmana debtor who has taken a loan of a hundred ot gold, , 
with a pledge, sbonld be paid every month two of gold, ic j by a 
Kshatriya, three of gold, Ic , by a Vais'ya, fonr of gold, , and by a 
^fidra, five of goll as Interest to the creditor Similarly also, by a parity 
of reaeoning, it should be uoderstooi that to a debt with a pledge, where 2D 
an eighteeth part is the interest, fora hoodred of gold and the like, 
less by two m&shas, interest should be at two (per bnirei) and onwards. 

“Even’ when there is no pledge, bat there is a snrety, when it is 
without transfer, two per cent, per month has been stated”. 
StSsAfaiAdffaA, ' together with its eighth part , of the eighth part, of the 25 
eigLtieth { art ’, together with that, the eightieth part. Here abo in the 
cssfl of a Kshatriya debtor end the like a larger rate is to be tinderstoad, 
by a parity of reaFoniitg. 

A'dnMrafdA, ‘travelling through fore«ta' fora larger profit; debtors 
who are m the iabit of trafilcktog tbrongb forests am) the like places SO 

1 Cb I. 1. 

2 Cli I 98 Lending mo cy at luteroit Ilrhsipsli (\I 2) derirei thJ# * 

word ttin* f ih'sjtV irzsft S «ut»;rT' ^»r f ;? n which 

howoTcr Li cLsTtctorlied by Sr Jotlv «« fst ciful T1 o rule ef the Mtlorntdan 
law, ! on ever, laying a b»n agaicit iciereil i* esprtiiiy* of tie »erc lontSmrnt 

3 For tbli text, no Anti or i* footed nor i« tie t xl qnntc 1 In fall 

Frotn tie cinm nti of 1/iiraaiJro, l!*« word •t'Vt ■p|‘<‘iri to Lr lie 
07iltte«l potlion Tl i» text her a rraerabltece with lie In* of I ya*M wUel 
nini tha* *ru r’s* ^ vtl •n i rr VFCV ■ 

(#e« Vyxrahira Sfitikfci p 7^1 S) 
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shall pay a'atam dasakam, ‘ten par cent t c , hundred plus ten. Those of 
the sea, bow^ever, with the object of making big gams being in the habit cf 
journeying over the BOaSi twenty per cent , t e , twenty plus one hunJred 
should pay every month Thns the conclusion is that for a hundred of 
5 gold, those regorting to the forests should pay ten of gold, and the 
seamen, twenty of gold. 

Where, however, a higher or a lower rate of interest than what la 
stated above has been agreed to between the debtor and the creditor, 
there, that interest, earec, ‘all’, the Brahmana and other dehtora 
10 sartdsu jdtisAu, ‘ among all classes as far as the mixed claasess of 
creditors should pay 

Of the hypothecated beasts snch as the cow and the like, or 
women, such as a female slave, Lc , progeny ita^lf is the interest for tie 
mortgagor of the cow, &.C. Here according to Eatnakara it should be 
15 understool that in the case of the mortgagor who is unable to maintain 
them, the mavotenance and the progeny of the cow, &c , and the female 
slaves, etc , IS expected, and cf the mortgagee the milk and the service 
are incidental to the pledge Otbere, however, explain that in the case 
of the cow, the female slave, etc , deposited as a pledge, the owners of the 
20 cow, etc, the debtors should pay (be interest, and when that is no 
possible the progeny itself le (to be regarded as) the interest 

Now the Author etates the highest rates of interest Of a liquid 
such as clarified butter, etc , when pledged as tor a debt, when remainiog 
over for a long time, the interest shall increase upto eight times By the 
2o word pard, ‘ highest is indicated that in the case of an increase in the 
fields, etc , even when it is possible to measure it, it is excluded 
Similarly, onwards, of the doth fourfold, of the gram three*times, aud 
of gold two times is the highest increase 

Here, m connection with the portion relating to increase 
30 BrhASpati* says “ Interest has been declared to be of four sorts , by 
others it is stated to 69 offive-kiafs , and by others stiff, it ha^ 

^ declared to be of six kinilB Learn these by their characteristice 
A'dyUd (bodily interest); and the JCdltAd (periodical interest) , similarly 
nlro CAaXratrdJAth (componnl loterei't) la another, then the 
3 t (stipaUte 1 interest), S tkh&vpddhih ‘hair interest ’, an t einiilarly also the 
Bhogaldbha interest by enjoyment Of these the charactorintics aud 

1 » * although the object pledged, may actoally increirBe moro ih'® 
eight (old, and altbongh it is fo*tiblo to assess such increase, any higher 
smonnt is sxclnded by this role 

2 Ch XI 4, 5 
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YAjiiacalkya"] 

rcrett 37-^9 J 

other details, out of feat for prolixity, are not being expondod hero, but 
should bo followed lu other Smrtto’ 

Hero lutorost at the eightieth part and the like rate has been 
etated to bo legal loterest, since Mann’ hue stated “ By taking tiro or 
three per cent, one does not become a einnor’ for gam ” By twa&rtdn, 6 
* what was agreed to by himself*, there will not bo a higher interest 
than what nas°8tipulotod for. That also is legal More, however, wonid 
be against the law. 

Harita also, “ Tor twenly-llvo pnrdnns,* the interest for a month 
IS eight panne’ , thus it holds on for two months or four months until 10 
It reaches the double, whore it stands, this is legal interest , by this, one 
does not oworve from the law,” ‘reaches tno doable’, i e , becomes double, 
‘where it stands’, i s , ^oes not increase more than that The legality is 
in regard to the aforestated interest always for \ als'jss. The word ddi 
indicates that it holds in the case of others aleo. 16 

Compound interest and the tost ate certainly illegal. So says 
Brhaspltl’ "The nse (of the pledge) after twice (the pnecipsl has 
been realised), and the compound interest also which Is exacted, and 
also the original principal together with interest, that is usury, and lo 
reprehensible." 

In regard to the highest interoel, Mann' "Id many Irsnssc- 
lions interest paid at one time, shall never exceed the double (of the 
principal), on groin, frnit, wool or bait (and) oeasts of harden it must 
not exceed five times (the original principal) ” ‘ Fruit ’, i e , the crop. 
•Wool or hair’ what may bo col, eheared, soch as hair, other than those d5 
of the el cep. •’ For gems, pearls anl coral, for gold and silver, for the 
products of fruit, or of an insect, or for wool, the Interest stops when it 
donbles the debt”, vide the text of Katyoyana’ ” Acircre, ‘ol 
insect ’, I c., prolnced from an insect 

aantana’r ‘‘Interest on prodnctsofanimals, bait, on prolnctiof SO 
aOell, an! on beasts of bnr ieo, (shall) not (be) more Ibao fire t i mes 

1 holes f the lollosrlcs from nttaipallSil e, 7, « 

wli wf-si rsi n 

ewf ips-t Cl 3 fi w* W*' I vs-ww rt t w^ewar sir Ss n 
Ruts all P-S R rs’-poaitl ir-ac aUkn C ffS’: wi 'll o 
; Ch. VIII ISO 

3 Ilosi not ssposo him, all lo the ehaspo of niary 

4 go Pelh are co’e, ,,siia!lj aalosJ at lOcoanss and cllwrwlis 

e Ch \i 1C T Ch VIII lei 

a Wis 510 V Ci-XIL 5! 



m Yiramitrodaya — LtmiU 0 / iwreau, double, IrehU, tic r YdjnavalLya 

L Verset 37-iy. 

(the ongiaal).” ‘ Ptodttcts of animals other than ghee, each 
as milk, etc. 

“ For all sorts of oils, and for the different kinds of epiritoous 
liquors, and on clarided butters, the interest has been declared to be 
5 octuple, as also for molasses and salt ” vide the text of Katyayana*. 

Brhaspati* S “ On precious metals, the interest may make (the 
debt) doable; on clothes and baser metals, treble; on grain, 
quadruple has been declared ; BO also on vegetable products, beasts 0 
burden, and wool or hair **. * Vegetable products *, products of the fiel , 
10 other than corn, such as fruit, etc. Also*: “ It has been stated to be 
quintuple on pot-herbs ; eextuple od seeds and siigar-caue ; and on salts, 
oils and spirituous liquors, the interest has been stated to be octuple* 
also likewise on raw sugar and honey, if the transaction be of long* 
standing.” 

16 In the case of corn, the mention of a double and various other 

rates is to be determined by regard to the price (into money). Thus, et 
the time of the advance, before the appearance of the crop a particular 
kind of price, if after the appearance of the crop it is reduced a little, 
then doable, in case it is reduced even more than that, treble, further 
20 more than that, quadruple, and further on, at the utmost reduction, 
quintuple, it becomes. 

However all this statement about the increase of interest is by 
weight only, in accordance with the text of Harita • " lu course of time, 
doable the quantity of gram increases as if treble.” Or, in the order of 
25 the rarttzs are the four kinds of increase to be adjusted. According to 
theSishtasi “ If the gram becomes treble, according to the time and 
prosperity”. In the case of beasts of burden, etc., by regard to the 
difference in the price, time, and the place, the different rates of interest 
are to be settled. Thns enongb of prolixity. 

30 Now the prohibitions regarding interest* : “ The price or value 

of a commolity, wages, a deposit, a 6ae, what has been usurped,' etc 
g 'What bas been idly promised, and what has been won at stakes at 
dice; these do not yield mtoiest, except unler a special agreement 
(to that effect)’*, ‘ a commolity t.e., a saleable oommolity; ‘ wagea , 

1. Verse, 511 2. Oh SI 13. 

ChXI. 14, 16. i, Niradall. 36 

6. other leading* are (1) — ‘what has been 

abandoned (by one and foond by another), Dr. Jolly’s edition (2) im UTleVV 
(a fine) which has l«>en ordained (V. Uayrikha) 
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1 Ajiivallya *i ViramTtrodsyatS Where no tnltrttl i« UelalU 

i er$t» S7 39 J 

> e , Balarj ; * asatpei *, , obtained bj fraad> deceit, etc ; * ao idle 

promise^ a dooatioa vntboat regard to Mama ; * by dice m tbe coarse 
of gambliag what le staked , these, Doless speciall; agreed opoa, t e , 
where interest has not been determined apon, do not increase. 

Katyayana’ “On hides, crops, vine*, and one’s gambling debts, price o 

of commodities, always m all these, and on the bride>price of women, there 
can never be interest . as also on debts incorred as scretiea ‘Incurred as 
sareties ’, for a snrety made liable for payment on accoant of snretyship 
Samvartah *' No interest can be charged on woman’s property, 
on prohts, and on a deposit remaiaiog ambtgnons, also for a saretyebip, if iO 
not specially stipulated ” Vyasa “Soretjship, a pledge which has 
been fally enjoyed, (and) money not accepted even thongh tendered, do 
not carry interest aoBipst one who has approached, (as also) a fine, an! a 
bride’s price which had been promised * Of one who has approached ’, 
j e., of the debtor who IS nnder the control of tbe creditor— which the I5 
Anthor himself states hereafter by the text’ ’When tendered, does 
not accept, etc.' (37, 38, 39) 


S ulapani 

YajuaTalkya, Verse 88 

When a she-goai and the like, or a female^slave and the like, are 20 
pledged as security, and no other loWest Is possible, their progeny itself 
is the interest lathe case of oil Ac, when pledged for Interest the 
utmost interest is octuple together with the original i e the additional 
interest In the case of clothes Ac, in the order of enumeration 
quadruple treble, and double is the utmost intcresL 25 

As to the text of Brhaspati’ 'On gold the Interest may make 
double on clothes and base metals treble, on grain ft Is stated to be 
quadruple, and so also on edible plants, beasts of burden and wool or 
hair , that Is to be explained, by regard to n long standing loan and a loan 
of short duration fbdeh, ‘edible plants’ le the fruit of trees Ac M'liK/o, 30 
’beasts of bur(fen,‘BUcb os a buffoet aorf fie Wke Zertvd, 'iafr.'rcfci as • 
the Cbamara Ac. (39) 


Buies regarding loan transactions hare lieen Isid down 
(above) Xow follow tlic rales regarding the recovery of pm[)erty 
advanced as o loin 


I Vent, 505 
3 Oh. XL 13 

19 


? 'ilj'i II 41 
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YajiiavaJkya., Verse 40 

One (a creditor) would not ke ‘blamed by the king 
for trying to recover an acknowledged debt , and if the 
debtor complain to the king while the debt is being 
5 recovered from him, he should be fined and made to pay 
(,back) the loan 

Mitakshara — Prapannam aclenowledgsd i e money 

admitted by the debtor or proved by means oE witnesses &c , 
sadhayan, Uging to recoier t ^ a creditor recovering by Bharma 
10 and such other means, nrpaterna vachchyah would not he Uamed 
by ike king i e will not be prevented 

The Dharma and other means have been pointed out by 
Manu' “ By moral suasion, by a suit at law 
• Page 30, by deceit, or by starvation*, a creditor may 
15 recover property lent, and fifthly also by force ” 

By moral suasion, Dbarmena, » e by affectionate words and a 
straight talk By a suit at law (Vyawabllrena) r e 
Means of recover by such means as witnesses, documents t&c By 
log a loan advanced deceit {ehkalena) e 9 by taking ornaments &c 

20 under the pretext of some ceremonial celebrations 

&c By starvation {gcharitena), by abstaining from meals By the fifth 
viz by force i e by impnsonment with iron fetters &c { i e to say ) 
money advanced for accumulation (of interest) should be recovered to 
oneself by these means 

2o By saying ‘ For trying to recover an acknowledged debt 

the Author indicates that he should be prevented by the king from 
fmrvmoir s debt w&rcd kas myf fefea bg the debts^ 

* 1 Ch VIlI 49 

2 ^ 19 anotlier reading Dr Buhler tranalatea It a* * 

cuitomarf proceeding, whtcb he descnbei as— killing one a (?) wife cluWren, 
and cattle an^ sitting at the debtor’s door, Or by the creditor s starving biniseH 
to death. Thu is based on the following text of B^abaspati cited by JTMWutfl 
‘ an ’TsjT'mi ” n It will be clear 

that tl u 19 the j locoas of siUmg Dharana or making the Trlgl and it is donblfol 
how fat it de«erTe3 the exalted name of * A enstomary procedare ' 1“ 

View (by starvation} ia a better and more expressive reading 



Tdiuavallcyi T Mlt&k^hari — The Dehtor may demand a trial. 77V‘ 

Vene 40. \ ' ' ' 

This very thing has been made clear by Katyayana’ thus : “ A 
creditor who harasses a debtor who is demanding a trial, shall forfeit 
his claim and pay an equal fine **. 

Where, however, a claim has been (made to be) admitted by 
Dharma and other means, and if then while the amount is being o 
demanded or recovered, the debtor goes to the king and complains against 
the creditor for trying to recover his due, that debtor becomes liable 
to be punished with a fine according to his capacity; and, moreover, 
he is made to pay the amount to the creditor. The modes of 
compulsion by the king have been thus indicated.’ ‘‘The king should 10 
make a Brdhmana pay the creditor only by gentle persuasion, others 
according to the usage of the country. The wicked should be 
made to pay by compnlsion. An heir and a relative also should 
be made to pay by recourse to deceitful tricks The text.’ "If 
the debtor complain to the king while the debt is being recovered 1 5 
should also be understood as a counterrillostration of the text* " In 
a way which is a violation of the (law of) Smrtis and usage/‘‘ (40) 


Viramttrodsys 

Kofr the Anther describes by foar verses the process of recovering 
debt^ SO 

Yajfiavalkya, Verse 40. 

Prapannam, * acknowledged % i.e., admitteed by the debtor; 
arlhamy ‘ debt sdrZ-ifiyan. * trying to recover ^ “iJy moral aansion, 
by a salt at law, by artfnl maatigemeot, or by starvation, a creditor 
may recover property ; and fifthly also by force” by the methods asthaa L’5 
stated above by Manu,* when recovering back, the creditor, nfpaler na 
tdchyo bhazet, * ehoiiU not be blamed by tbe kiog t.e., will not be 
prevented by the king. 

54 rf>lyam 4 naA, * while tbe recovery i» being made*, i.e., by the * 
method , elated being applied against bim, with a view to warditoiT. 30 
tifpam gaehehhan, ‘going to the king S the debtor when not 

1. Verso, 680. 

2. By KStyiyins, Verses 687, 688 ; other readings are, rnrri i 

iTi9<ri ctv arrw>^ li n »{5rir ^iwr* 

II Hcc ti 8 Y6ja. 11.40 

4 y»jn n.5.(Seop.64S, n 5. Ch.VlII.50. 
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[ VeTitt40 4t 

iQCipacitated should be fiDeJ aod ahould be compelled to pay the amount 
to the creditor. By the ase of the word cha, ‘and *, is added that even 
though without mahiQg a complaiat to the hmg, he does not pay the 
amount through turbolance, etc , the debtor should be compelled to pay 
5 the amoaat, and ehoald be paoisbed alao. (40). 


S ulapani 

Yajuavalkya. Verse 40 

While a creditor is trying to realize an admitted claim, if the 
debtor complains to the king, he should not be charged thus viz “ How 
10 do you do this ? When the debtor is being compelled by force, and he 
complains to the king, then he should be compelled to pay the amount to 
the creditor, and the penalty should be taken by the king himself (40) 


When several creditors appear simultaneously, against a debtor 
who la one only, in what order should be be made to pay by tbe 
15 king ? (A.aticipatmg tbis question) the Author says 

Yajflavalliya, Verse 41, 

A debtor should be made to pay his creditors in the 
order of the receipt of the loans , after paying off a 
Brahmana (creditor), then alone the ruler of men {ahouU be 
20 paid) 

Mltakshara —When the creditors are of the same class, th® 
debtor should be made to pay, by the king, the creditors in the 
same order in which the loans were taken When, however (the 
creditors) belong to different classe'*, the Brflhmana (should be pai^) 
25 firkt, and then the rest m order (41) 


Viramitrodaya 

When there ate several creditors, lo what order should he be made 
to pay the debt ? So the Author says 

Vajnavalkya, Verse 41 

30 Among creditors of different castes, Brst having given to the 

Brihtnana, although incurred after, that of the Kahatriya, and thus 
ciTcamstanced be ehonld bo made to pay the debt to a Vaiiya There 
also, the special point, by a parity of reasoDing, is that after paying the 
Vais ya, then the debt of (be ^hlra should be ordered to be paid. Of* 



Ydjnavalkya T MltSkshar^-^fiMcjal prejereneet. 770 

Vertet 41 - 42 . J -r j- < < j 

learned Br&hmana, as also of a king the debt should be paid erea 
wltbont paying any other debt ezeepting that of a Br&^mana. 

That says Katyayana': ''But when there are several debts, 
whatever is incurred first, ehoald be paid first, bat that owing to a king 
ehoald be paid after that owing to a learned BrShtnana (514). Where 6 
several loans are incurred on the same day, in each a case one shoald pat 
the debt on an equality, as far as the acceptance, maintenance, and profit 
are concerned j otherwise, however, in the order, (513). When a creditor 
established that a particular commodity was seenred with his money, 
that money shoald ha paid by the debtor to him alone and not otherwise 10 
(515)”. The king’s debt shonld be paid even before that of the learned 
Brdhmana, having regard to the order stated in the text*. (41). 

* S'ulapaoi. 

Tajsavalkya, Verse 41 

When there ore several creditors, the debtor should be ordered to pay 15 
the debts in the order of their acceptance. When the Brdhmana and the 
Sshatrlya claim together, the Brdhmana’s should bo paid (first) although 
incurred later, and afterwards should be paid those of the £sbatriya and 
others. (41). 

When, however, a creditor is weak and unable to recover an 20 
acknowledged claim by Dharnia and such other means, and the omonnt 
is recovered (for him) by the king, in sneb a case the Author mentions 
a fine for the debtor and payment of costs by the creditor 
Yajfiavalkya Verse 42. 

A debtor should be made to pay by the king to himself 25 
ten per cent of the amount recovered ; and a creditor who 
has won his case should be made to pay five per cent. 

Mitakshara Adhamarnikah, the debior_, rajna. It/ the 
Icing, sadhitat, of the money recovered, from the omonnt ocknow- • 
ledged ; dashrkam s'atam, /rn per c«nt ; dapyah, 5# made 30 

to pay. The king should take from the debtor in the shape of a fine, a 
tenth portion of the amount recovered from the acknowedged omonnt 
This is the import. 

\. v7r8ei, 514, 618, 615, 

S. TUs remark b Dot IntolligttU, for the TZXD ii qslte tbo rerervo. 

The rcadlog tboald l>« not ^ !*• 
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* L y^Tiet 42 -iS 

A creditor, however, praptarthah, who hai won his case 
dapyah, should be made to pay^ panchakam s'atam, five per cent, 
m the form of coats The meaning is that the king should take 
a twentieth portion of the amount recovered by way of costs In 
5 the case of a realisation where the debt is not acknowledged the 
distribution of fine has been indicated in the text ’ “ W^here, upon 

a denial (by the defendant) a claim is proved, etc*” (42) 

Viramitrodaya 

When even an admitted debt the creditor is unable to recover 
and if ho recovers through tho king, then a twentieth part should 
10 be taken by tho king from him , while etaling this itself, the Author 
etates the amount of the fine for the aforesaid debthr 
YajBavalkya Verse 42 

Rdjfii, * by the king *, sddhtt&t, ‘ of recovered » e » made to pay, 
dasakam iatam, ‘ tan pet cent*, to himself, the debtor sbouM l^e 
lo compelled to pay. In short, if one hundred gold ate recovered, ten gold 
sboald be compelled to be paid. The creditor also who has secured his 
claim should ba made to pay to himself by the king five per cent, that 
13 to eay, for a huudred of gold, five of gold should be caused to be paid 

By the word ‘however*, te separated the payment first to the 
20 creditor when obtained By the word api, ‘ even’, if penalty do not exist 
aa a motive causa, it is suggested that the payment is meant ae indicative 
as a means (of the recovery) At some places, the reading la hi There 
also the same is the eeuae (42) 

S ulapaui 

8 ) Yayuavaikya , Verse 42 

If the debtor who in the court havJm* denied the cjaim b,v declaring 
“I do not owe , afterwards admits, he should be compelled to pay to the 
« king at ten per cent trom the established claim as a fine (42) 

The rule as to a wealthy debtor has been mentioned Now 
30 the Author mentions a rule in the casa when the debtor is poor 
Yajnavalkya, Verse 43 

An insolvent debtor of a lower class should be made 
to work for his debt, a B rahmaga insolvent, however/ 

1 YSifi 11 11 (Sco P 680 1 33-34 ) 
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Tdjnavalkya "l 

Ver$e 43 J 

should be made to pay by instalments according to 
his gams 

lltdiksharhi — A BrAhmana creditor and others (belonging 
to superior classes) should, for a debt, rnartham, 
About a pauper xe ,for the discharge of a debt, cause the debtor 5 

debtor o£ a lower class such as the Kshatriya and others 

who has become parikshinam, xnsoheni, t e , 
moneyless to do their usual karma, work, t e , agreeably to (the 
usage), karayet, should be made to do, of their caste and without 
detriment to (the interest of) their family A Bruhmana, however, if 10 
iQsolveot, jtf, moneyless, should be made to piy, s'anaih S anaih, 
by tnsta>mentSy yathodayam, according to his gains, t e according 
as may be possible 
* Page 31 

Here the reference to a lower class is indicatire also of an Id 
equal class , and therefore a debtor of an equal class also, i£ insolveut, 
should be made to do the work which is proper for him The mention 
of a BrAbmana is also lodiaitive of the superior class, end therefore 
Kshatriyas and others though insolvent should be made to pay tbeir 
Yaisya and other creditors (of a lower cUss) by instalments and 20 
according to their ability This very thing has b^en made clear by 
Manu ‘ “ ICven by personal labour shall the debtor make good (what 
he owes) to his creditor, if h» be of the same caste, or of a lower one , 
but a (debtor) of a higher caste shall pay it gradually.” The meaning 
IS that the debtor should by his conduct so transform himself into 25 
a po itiOD that the distinction of a debtor and creditor would 
become extinct (43) 


Viramitrodaya • 

The Author slates a rule m regard to a poor debtor 

Yajilavalkya, Verso 43 so 

/hn/y 4 <m, ‘ of a lower clues', i. e not of a higher caste than 
that of the creditor, such a deb'or pin/shimm, ‘ ingoUent, ’ i, < 
raoneydeBs, with a view to the liqmUtioa of the debt, the creditor 
ahoali canae dama, ‘work’ aa desirei by him, each as agricoUnre, 


1 Ch Vm 177 
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ssfvica (Lc. K&raye't, * flhonld caasfl to be done. * Brdhmanatlu, ‘ * 
Brfihmana ’ debtor* howerer, * althoogh ‘lasolyeat* panishtnaht 
yaMorfayaw ‘accordicg to hi9 gams * 1 , e according to the acqaisitioQ 
of wealth, e'anatA, a'anaiA, * by instalmentB ’ t. e ehould ba made to pay 
o even la small dnbletfi bo as not to ba detrimontal to the maintenance of 
lia fAtnily and each other necessary duties, and even if he be equal 
m caste to the creditor, he ahonld not be made to do work. 

Tbie la only indicatiTO. One higher than the creditor, sneh 
as a Kshatriya &.C., should alao, when impoTeriahed, be made to pay 
10 by small inetalmente, as the reason stated by the Antlior for csu^io? 
work to be done IS his belonging to a lower casts, and ride this text of 
Katyayana* also* “Should make the Ksbatnya, Vais'ya and ^nJraof 
the same caste as hie or of a lower caste mak/^ payment by work. 
Here, moreover, the liquidation of the debt by work is to be 
15 understood. (43) 


6 tilapam 

Vd)SaTalkya, Verse 43 

One of 0 lower caste, as compared with that of the creditors, shouU 
Iks made to do work appropriate to bis caste A Br&hmona however In 
20 a similar coridltlon should bo made to pa> os may bo possible without 
detriment to the maintenance of the family As says Mane’ '* Even by 
personal labour shall the debtor make good (wbal ho owes) to his creditor 
if ho bo of the same caste or of a lower one , but ono of a higher cli** 
shall pay It gradually ’ Hero, *of the samo class’ algnlfies one other than 
25 a Brdhmana (43) 


Yajfiavalkya, Verso 44 

When tendered, if a creditor does not accept back 
hts amoant lent, and if the same is deposited with a third 
. person, it Will not carry interest from that time. 

30 Mltdk^hara: — Moreover, dhanam, on amounl, pf^' 

yuktam, /mf, at interest, diyamanam, fvr'’/ 
Money deposit'd ienUred, by the debtor, if the cfwhtor, out oi 
n ibinl person greet! for mterevt, na not 

tws no inlernl andttth»*amot«dfpoMte! m Ibe band* of a 
3'* p^wn by the debtor, then talall./romfMf/i'^- 


1. V«rt«, ise. 


Cl VIII 17» 
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I e after the deposit, na vardhate, ti does not hear interest If, 
however, even if deposited he does not give when demanded, then 
it carries interest as before 


Viramitrodaya 

By way aa it were of etatioo an exception to the law of interest 5 
stated above, the Aothor states the right of a Debtor 
Tajuavalkya, Verse 44 

Wbeo beiag * e^ered*, dlyatninim^ the creditor does not accept 
the amoant of bis debt thron h covatoaonesa for loteieec Ac , that 
amoant of bis should be depositei by the debtor with a third party 10 

And that, thereafter 1 e# after it is deposited with the third party, 
na loardhate^ ‘does not carry interest*. (44) 


* s ulapatii 

Vajnyavalkya, Verse 44 

So Samvarla "No interest shall be charged on womens 15 
property, on profits, nor on fixed deposits, on doubtful claims also 
on a surety s liability, unless stipulated by oneself, Hxed , placed 
between (44) 


Kow the Author states tch^n nod hj ichom should a debt that 
ought to be paid, be paid SO 

Yajnavalkya, Verse 45 

A debt which however has been mcuired by the 
nndmded members for family purposes should be paid 
by the coparceners when the manager of the family is 
either dead or has gone abroad 25 

Mltak'hara — Avibhaktaih, ly the^ vndui<Ied members 
of the family » KulumbXrlhain,' for family 
A debt incurred jmrposes, <t by ca^i separately, yadrnam 
for family purposes krtam, a d<lt tchteh has l/een incKircrf, tbit 
must be paid debt the head of the family muit jny Wh^n 30 

he 18 either dead pfcte, or fiis yane abroad, 
proshltc, nkthinah his coparcener*, AJldy\X'h,ehoidd jay • 


1 whet* ft J«bt was coatrftcUd ty tLe tasrs^cr «nd for • 

joint funtly c«nc4in It will tind tho laciaberi Gatnl tj fni I., 

n ftrd 13 a irslo del l inearrcd brm widow Ir niirtg trrcl war t« U* 

llodlng ^«lartAn{ rt / - Hotal L 1 72S {F Il> «« ftlio SW 

Tt Saiyp ,0 C*\ 4S1 sam SMV'lte «« ^ »'e* ABaar .5 I A IV3j 
27 All. 71 »* /**•! 31 n»ia 72 /iiiti 

S.*;tr» /Tefor.N-it 7 Latk 5C5 

^0 



7R4 Viraml SQIapaal & AlitS.kEh^rl— TKAaf i7iou!d &e »ai(2^ r Ydjrtiealkya 

L Ver$ts4S 46 

Viramitrodaya 

Now, a debt, what kind ahoald be paid by whom, and by whom 
also it should not be paid the Author states that by seven verses 
YajSavalkya, Verse 45 

5 AvibhOiktaih, *by the undivided members’, such as the brothers, 

father, ect Kutambaayai *of the family’ necessity such as maiDtenance 
&c , crMe ‘purpose,’ for the maintenance (of the family) yadfmmkrta^t 
‘what debt has been incurred’, tat, ‘that’ debt, rkthtnnk, ‘the co parceners , 
t e , the undivided brothers and the like all, kulumbint, ‘on the manager 
10 of the family’ t e , the person who incurred the debt for a family purpose 
such ns the father &c , prele, ‘when dead', or proshte, ‘has gone abroad , 
dadyuh, ‘should pay’ 

By the use of the word tu, ‘however’, is escl'iided a debt which has 
been incurred for a special purpose of bis own, and which must bo paid by 
lo him' only, and not by others » e , the co*patcener8. (4o). 


S filap^Qi 

YajQiTalkya, Verse 46 

Of the members Imng jointly such os the uncle, nephew &o by 
one if a debt is incurred for o family purpose, when that member has 
30 gone abroad or is dead that debt these should pay 

Mann’ says that what was contracted for the joint family, must 
be paid even by the divided members ‘ If the person contracting the 3®^^ 
be dead and the money was appropriated for the purpose of the family » 
such must be paid by the members themselves even though separated 

25 The Author states by an example by whom (a debt) should 

be paid 

Yajnavalkya, Verse 46. 

A woman need not pay a debt incurred by her 
husband or son , nor a father that (incurred) by the son, 
30 except when it is (contracted) for family purposes, nor 
likewise a husband that of the wife 

1 Thai a mortgago by « Dtasager or even a /alher for etarimg » 
basmess does not bind the otltora JteHireM Mnni Ltd va Ilart t^artn All 5®^ 
Guru itulh S ijb YS SSk Ran 17 Lah 53 Sahha Chani vs SanW** S® P®® 
Tj n 118 
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Viramitrodaya, 

Now, a debt, what kind Bhoald be paid by whom, and by who 
dlao it should not be paid, the Author states that by seven versss 
Yajcavalkya, Verse 45 

5 jlciiAsAiaift, ‘by the uolivided members’, such as the brother*^ 

father, ect. Kutumbaaya, ‘of the family’ inecessity Buob as 
i.c., arMe' ‘purpose,* for the maiotenaoce (of the family) yadfnatn t <t > 
‘what debt has been incurred*, tat, ‘that* debt, rklhtnah, ‘the co-parceners^f 
I, e., the undivided brothers end the like all, iufumbim, ‘on the man®® ^ 
10 of the family’ t e , the person who incurred the debt for a family P“*P° 
such as the father Sic.,prete, ‘when dead’, or proshite, ‘has gone abros » 
dadyuh, ‘should pay’. 

By the use of the word iu, ‘however’, is excfnded a debt whieh^ 
been incurred for a epocial purpose of hia own, and which must be 
15 him' only, and not by others I. e , the coparceners. (45). 


Sdlapdoi 

Yaiftavalkya, Verse 46. 

Of the members living jointly, such as the uncle, nephew 
one if a debt is incurred for a family purpose, when that me® ® 
gone abroad or is dead, that debt, these should pay. ^ 

Manu’ says that what was contracted for the joint family» 
bo paid oven by the divided members “If the person contracting t o 
be dead, and the money was appropriated for the purpose of */.. ms). 
such must be paid by the members themselves even though separate 


b« paid 


The Author states by ao example by whom (a debt) ® 

Yajnavaikya, Verso 46. 

A woman need not pay a debt incurred b? 
husband or son ; nor a father that (incurred) by the 
except when it is (contracted) for family purposes, 
likewise a h usband that of the wife 

1 TLni a mnrl^age by a manager or even a father }|l 

ttulneii does rot bind the otliara litmirn Sank LlJ rt Ilarl AV»" fa pJ!® 
Gweu .IfuU Sinjh Jt shir/iaa l7 Lalu 63. 5aiAa CAanJ ▼< .San**" ^ 

Ij. n. 118 
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Tdjnavaliya’\ Alft4lnhar4, VfromKfodBya S'fifapanF.— TTAa* may not ie^oid, ^735 
VtTtt 43} ' 

Mitakshara : — A debt Patya, iHCurr^d Jy the husband', 
yoshit, the woman i. e- the wife, should certainly 
A debt that not pay ; patreiia krtam, that contracted by 

need not be paid, the son, yoshit, the woman i. e. the mother should 

_ not pay. Similarly, a debt iDcarred by the son, 5 

the father need not pay. So the hnsband need not pay Strikrtam, 
that contracted by the wife. The clause kutumbarthadrte, 
except when it is (contracted) for family purposes, qualifies all. 

, And therefore by whomsoever a debt is incurred for a 

family purpose that should be paid by the head of the family. In 10 

his absence, it should be paid by those who are entitled to take his 
share. This has already been said'. 

. Viramitrodaya. 

The Author coonecte the aforeetateil rule with both 

Tajiiavalkya, Verse 46. 16 

Paiiputrd6hydm hfiam, *bj the bosband and the bod, iDcarr6d\ a 
debt, Hbe woman’, either the wife or the mother of the person ( 

contracting the loan, ehoald uot pay back to the creditor. Pulrena 
Kftam rnatn, ‘a debt incurred by the son’, the father need not pay. 
iStnyd, ‘by a woman’, J. e., by the wife, eiroilarly, unlea incurred for a 20 

family pnrpoae, tbe debt a husband need not pay. This is by 

implication*. As says Vijhnu’ *Nor what was contracted by a 
woman, either the fansbaod or tbe bod (shonld pay/. (46). 

S Glapani. 

ySjfiavall^a, Verse 46 25 

SoBrhaspati: “A debt incurred by the son, may be discharged by 
the father, if agreed to (by him) ; or he may make (the payment) out of 
affection for the son; not otherwise.” (46). » 


1. Verse 45 above p. 783 

2. — ImpUcation-s^sV^Tje Wfs Implication 

of something in addition of any similar object when any one 13 mentioned ; 
a part for the srhole, or an individnal for the apecies, or of a ideality for 
that in which the quality exists 

S, Ch VI. S2. 



7g4 Viraml S&lapani&AliUkb^rA— |- 

Viramjlrodaya 

Now, a debt, what kind should be paid by whom, and by who 
aUo it should not be paid the Author states that by seven verses 
Yajnavalkya Verse 45 

5 AtMa/Haii, -by the ondnided members’, such as the brothers, 

fether, ect Kutambasyn, ‘of the familj’ necessity saoh as mainleoenc 
Lz,arths ‘purpose,’ for the maintenance (of the family) yadrmm hr j 

‘what debt has been incarred’> taty ‘that’ debt, rkthnah, ‘the co-parceoei^^» 
I e , the undivided brothers and the like all, ‘on the manaj, ^ 

10 of the faraily’ * e , the person who incurred the debt for a family 

such 08 the father d.c , prete, ‘when dead’, or proshte, ‘has gone abtoe . 
dadyuhi ‘should pay’ 

By the use of the word tu, ‘however’, u excTuded a debt which » 
been incurred for a special purpose of his own, and which must be pai 
lo him' only, and not by others t e , the co parceners. (4o) 


8 dlap^Qi 

layuavalkya, Verse 45 

Of the members living jointly, such as the unole, nephew 
one if a debt is incurred for a family purpose, when that mem w 
20 gone abroad or is dead, that debt these should pay 

Manu' says that what was contracted for the joint family* 
be paid even by the divided members “If the person contracting t 
be dead and the money was appropriated for the purpose of the fa 
such must he paid by the raerobers themselves even though separate 

25 The Author states by an example by whom (a debt) shoo 

be paid 

Yajnavalkya, Verse 46 

A woman need not pay a debt incurred by 
* husband or son , nor a father that (incurred) by the 

30 except when it is (contracted) for family purposes, 
likewise a husband that of the wife 

1 Thai ft mortgage by » msnftger or even a father for f. ({J 

bosines* does not bind the others ZCeasret Bnnk Ltd va Unri Narer* 

Guru JfuVt Sin^h T8 Shir Ram 17 I^h 63 SaWs Chand va Samihu 3 

I, n 118 
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TdjnataJi^'i Mltilijliarl VlramltroaBya Sftlapanl — TTAo/ ojoy noi njjrf 7015 
Verst 45 J 

Mitakshara — A debt Patya, tneurred 6y Jhe husband, 
yoshlt) the teaman t e the wife, should certainly 
A debt that not pay ; putrena krtam, that contracted by 

need not be paid, the son, yoshlt the tcoman t e ihe mother should 

not pay Similarly, a debt incurred by the son, o 
the father need not pay So the husband need not pay stnkrtam, 
that contracted by the letfe The clause kutumbarthadrte, 
except when U is (contracted) for faintly purposes, qualifi-s all 

And therefore by whomsoever a debt is incurred for a ^ 
family purpose that should b' paid by the head of the family In 10 
hi8 absence, it should be paid by those who are entitled to take bis 
share This has already been said* 

Viramitrodaya 

The Author couoeots the aforestated rule with both 

Tajuavalkya, Verse 46 15 

Paitpuerdiiydm *by the bosbaod and the son, incurred’, a 
debt,ydeAi^ 'the womao’, either the wire or the mother of the pereon 
coatractiug the loan, eboald cot pay back to the creditor. Putrena 
Kflatn fnam, ‘a debt incorred by the eon’, the father need not pay. 

<bj a woman’, 1 e, by tbe wife, eimilarly, Dales lacuried for a 20 
family purpose, tbe deb* a basbaad need not pay. This is by 
implication*. As eaye Vishnu* ‘Kor what was contracted by a 
woman, either the boshand ot the eoo (shoald pav)’ (4C) 

S ulapani 

Tajuavalkya Verse 46 25 

So Brhaspati A debt incurred by the son may be discharged by 
Iho father if agreed to (by him), or ho may make (the payment) out of 
affection for the son, not otberwbe (46) > 


1 Verso <5 ahoro p 7^3 

2 Tn»?mn — TiapUcal«oo-»i3nT?T^ *n‘^ Implicstion 

of tomeibing ic addition of any ttmllar object wben aar ore Is menlloted , 
a part f r tbe whole or an IndiTidnal for tbe species, or of a (icalitv for 
that in wbieh the qatliiy exists 

1 Cb VJ 12 



yg4 Vlrsml Sfll»pS^I&Milll<sh^ri— WtaliirimoKliJltfUKl’ 

Viramilrodaya. 

Now, a debt, what kind BhouW be paid by whom, and by whom 
also it ahould not be paid, the Anthor stalea that by Beveo voraea 
^ajEavalkya, Verse 45. 

5 Avibhaktaih, ‘by the ondiTidad members’, such as the brothers, 

father, ect. Kutumbasya, ‘of the family* taecessity such as 

i,c., arMe' ‘purpose,’ for the maiDtenancefof the family) yadrnam p® 
‘what debt haa been incurred’, <of, ‘that* debt, r/Uhnaht ‘the co-parceners » 
t. the undivided brothers and the like all, kutumbim, ‘on the mana^ ^ 
10 of the family’ « e , the parson who incurred the debt for a family 

such as the father &c., prete, ‘when dead’, or prosbtte, ‘has gone abroa , 
dadyuht ‘should pay’. 

By the use of the word tu, ‘however’, is excTuded a debt 
been incurred for a special purpose of his own, and which most be pai 
15 him’ only, and not by others ».«•, the co-parceners. (45). 


S iUapdQi 

YajSavalkya, Verse 46. 

Of the members living jointly, such as the uncle, 
one if a debt Is incurred for a family purpose, when that mem or 
gone abroad or is dead, that debt, these should pay. 

Manu’ says that what was contracted for the joint family. 
be paid even by the divided members ; “If the person contracting ® 
be dead, and the money was appropriated for the purpose of the fa^^ 
such must be paid by the members themselves even though separate . 


25 The Author states by an example by whom (a debt) 

be paid 

Yajna.va.lkya, Verse 46. 

A woman need not pay a debt incurred by 
' husband or son ; nor a father that (incurred) by the * 

SO except when it is (contracted) for family purposes, 
likewise a husband that of the wife. 

1 Thos & moitgage by a maatger or even a father f. gjl 

bosineis does tot bind the others /fenare* Bank Ltd, vs Han Naren 64 A 
Guru 3fukh Smjh ys Shir liam 17 Ijali, 53. 5aJ^a CAand vs 5 a»?» 6 Au 3 

L. R. 118 

2 Cb. VIII. 167. 



Y^iavaUya~j Mliav^bura VlramltradayaS ftlspanl — TFfiflf n ay no( 6e^3(d 735 

Mitakshara — A debt Patya, tucurred by the husband, 
yoghlt, the tooman t e the wife, should certainly 
A debt that not pay , putrena krtam, (hal conlracted by 
need not be paid4 the son, yoshlt, the tsoman t e the mother should 
^ not pay Similarly, a debt incurred by the son, 5 

the father need not pay So the husband need not pay Strikrtam, 
that contracted by the wife The clause kutumbarthadrte, 
except when it is {contracted) for family purposes, qualifies all 

And therefore by whomsoever a debt is incurred for a ^ 

family purpose that should be paid by the head of the family In 10 

his absence, it should be paid by those who are entitled to take his 
share This has already been eaid^ 

Viramilrodaya 

The Author coouects the aforestated rule with both 

Tajuavalkya, Verse 46 IS 

Pattpuirddhydm Mam, tb(t baabiod and (he soo, locurred', a 
debt,yeMi(, 'the wotnau’, either the wife or the mother of the person ( 
contracting the loan, should cot pay back to the creditor Putrena 
Krtam rnam, ‘a debt tocarred by the soo', the father need not pay 
Strtyd, ‘by a woman’, i c , by the wife, similarly, nnles incurred for a 20 

family pnrpose, the debt a huebsod need not pay Tbjs js by 

implication*. As eays Vishnu* «Nor what was contracted by a 
woman, either the hnehand or Che eOn (should pay)' (46) 


S ulapani 

Yajuavalkya Verse 46 25 

So Brhaspati A debt incarred by the son may be discharged by 
the father, if agreed to (by him) or ho may make (the payment) out of 
affection for the son, not otherwise (46) * 


1 Verse 45 ebove p 783 

2 STOjrnn — Implication-i^il'STi’^T^ Implication 

of eometbing in addition of any Bitnilar object \7heT> aov one is mentioned , 
a part fir the whole or an indiTidnal for the species, or of a quality for 
that in which the quality exists 4pte 

3 Ch VI 32 



786 


mitik'^liarA— UTiol debt (Ae tan nttd not pay 


f fdjnavatkya 
L Vertt 47> 


The Author wiU say’ further on that a debt should be (raid 
by sons and grandsons He mentions by anticipation an exception 
to the rule 

Yajnavalkya, Verse 47. 

5 That which was contracted for the purposes of 

spirituous liquor, lust, or gambling, or which is due as 
the balance of an unpaid fine or toll, as also a gut 
without any consideration the son should not pay (such) 
paternal debt. 

10 Mltakshara t — A debt which was contracted^ for drinking 

sura, sp 2 rtiuou 3 hguor, CoDtroc^ed for kama, lust, i. e. brought 
about by a passion for women In dydte, gambUng i d brought 
about by a defeat (mit); dandasulkayor, avas'ishtam, 
balance due from a payment of jine or bride'prtee Idle 

15 vnthadanam, gifts xcxthout consideration, what has been promisen 
to rogues, bards, wrestlers As it has been said : “ What has 
been gtren to a rogue, a bard, a wrestler, a quack, a )jsr, ana 
a cheat, and to swindlers, itinerant singers and dancers and to thieve* 
bears no frnit.” 


20 


25 


30 


Page 32. 

Such a debt, when incurred by the father, the son and others 
should not pay t. e to the vintner and others 

Here from the use of the word ‘ balance ’ m the text ® 
balance of an unpaid 6ne or toll it should not be supposed that the 
entire amount is to be paid As Aus'auaSa ha'* saids 'A 8°^ 
should not pay a fine or the balance of it, the (amount of the) toll of 
its bahnce, and also whatever is not^ legal or capable of being 
recovered by a suit. ’’ It has also been said by Gautama* that 
" (money due from a father on account of) a debt incurred lOf 
spirituous liquor, or a sulLa^, or in gambling, or for amorous pleaen^ff 


1 Ver*e 50 p 

2 » « guTpim Heio the Instrumental haa the force of 

Tlie mstramenta} denerlcs tlie DQder the s^r a; 2 3 25 The 

given in the spigafl la qrnS — 'where mqiPR is equivalent to dTs’lV’lPT I 

3. -snqgifiiFJj— See Durbar ITacAar OdAa Lai vs Kaeftar IlifSitr 33 Bo® 
348 and csoes cited lo QhoTpnre’a Hindu Law (1031 Ed p 232) 

Where the liability of the father arose uoder a criminal offence ^ / 

thept Cr misapproptiation 3/aAa5irPra»ad vs Baldeo S\ngh 6 All 234 fow*" 
J'al Smgh vs D Cf uiffra 61, L A 360 
4 Cb. Sir 38 

6 Haradatta— interprets SaKa asbnde.price " sjq, 
l ” tulXa al«o means a tax, toll i.c 



Ydiiavalkya T Vframitfodaya— ^TAen •• a ton ahtohed ’ ■; 

\ert»41 J ' 

as also a fine shall not involre a son” The meaning is that 
they do not devolve upon a son By this (text) a debt which should 
not be paid has been mentioned 


Yiramitrodaya 

Even a debt incaired b; the father, eometimeg need not be paid , a 
that the Author etatea 

'ya;}Gavalkya Verse 47 

For Surd ‘apiritaoua liqoor’, and like causes, hlam, ‘contracted’, 
dandim, ‘fine’, nt iulkam ‘bnie-pnce*, as aUo the balanca of it. Of the 
three words is formed 4he Dioandtoa compound as il it is a single word. 10 
Fr^dd, ‘idle’, wilhoat regard to dAarma, what was promised to be 
given— all this (kind of) debt paiirhantt ‘incurred by the father’, 

‘here’, I «, m satisfaction of a proceeding started in this world, pulro, 

‘the BoU', nadidp&tt ‘need cot pay’ For the father’s emancipstioo 
IQ the other world, however, he may pay at bis option 15 

By the use of the word er<z, ‘aI«o’, is exclndei the ooo'psymsnt 
of what was promised by the father for a religious purpose, vide the text 
ofKatyayaaU’ “Whether while jit ease or in distress, when a gift 
has been promised for a religious purpose, and the donor die without 
compIetiDg the gift, bis fion should be compelled to make it good, of this 'SO 
there is no doubt ’’ 

By the use of 'the word talkdy ‘ similarly are included 
merchaudise, etc, mentioned by otbers, so Says Qautama’ “Sons need 
nut paya BorOty debt, a debt locurrel in trade, the bride price, drinking 
and gambling debte, as also a fine ” ‘ Surety debt i a , an obligation 2a 
incnrred as a surety for appearance, or surety of assurance 

Brhaspati* “ A debt lucurreJ for epiritoons liquor, or a 
gavaViUng dftbl, vite a pvomvie uul«t ati infi-aence, 

or jn wratb, a surety debt or the balance of a fine, the eons should not be '* 
compelled to pay ’’ Vyasa "The fine or the balance of a fine, -the 30 
bride^price, or a balance of it need act be paid by tbe son, as also 
na tyitoahdrtkam, t e , that which is not incurred in accordance with law.’’ 

Biz T'ydwaAtJrjilam, ‘not incurred according to law*, which la excluded by 
the law, each as that which was caused to be entered into under 
compnlsioD 55 


I Verse 666^ or 654 


S Ch Xtl S8 


^ Ch XI 51 



78R Yiraroi S'ula MltMc'harl— -Jforter’* rt« »o« ne«dfio< poy. rY&jhavalky^ 

' °° L 

Katyayana' explaiDs what is incarred nnder an amorous inflaence 
or in wrath ; “ Whether nnder a writing or even without it, what was 
promised, must be paid. What is promised to a woman of another 
shouU be known as a debt ioeurred under an amorous' ioflyence {584). 

6 Where after causing injury in anger or having caused destruction of 
property, what was promised by way of pacification, that should he 
kuowo aa a debt incurred in wrath** (565). 

Here, by the mention of a fine, comes to be included its bafance ; 
ita repetition again, therefore, ia intended to indicate that such Bbonld 

10 bo made in the case of a very large fine ; a small balance, however, need 
not at all be paid. According to Eatnakara it is deducible that in the 
case of a small hoe even the entirety need not be paid. (47) 


S ulapani. ' 

YSjnavalkya, Verse 47. ' 

15 The father’s debts (incurred) for drinking spirituous liquor or for 

sexual intercourse with women belonging to others, incuned for 
gambling, as a penalty ; the son should not pay. What has been 
admitted by the father as a debt to be paid is the ‘father’s debt'. ^ 
mother's debt the son need not pay. (47) 

20 The Author mentions an exception to the text* Ko? ® 

husband that of the wife. ” 

Yajnavalkya, Verse 48. 

The debt of the wife of a herdsman, vintner, dancer, 
washerman or hunter should be paid by the husband > 
25 since their liveUhood depends upon them. 

Mitakshara: — Gopah, herdsman i. e. a cowherd; 
s’aundikahj a vintner i e. n liquor-manufacturer ; s'ailufhah, ^ 
dan^r, i. e. an actor; rajakah, a leasherman i. e. a dyer of clothes# 
wyadhah, a hunter {. e. pursuing the game. 

By tlio wives of these whichsoever debt is incurred that ehootd 
be paid by the husbands Yasmat since, Vrlttih, thei" livelihood i <• 

living, tadasrya, dspcntls upon /Aem, *. c , dependent upon worn***' 

1. Vend 6C4, 66$. 

S. Vijfi I[46pttgtt784.11 28.298boTe. 



VIramItrodaya, 5 dlapini MltJlkehari'-oTFAen t$ hvBland UabU ? 
Vtrtta il3-4ff. J ‘ 

By specifically mentioning the reason (o£ this rule) viz. 
“ since their livelihood depends upon them it appears that others 
also whose livelihood depends upon women should also pay a debt 
incurred by the wife. 


Viramitrodaya 5 

*Not the hnaband, that coatracted by the wife, similarly’ ; thus it 
has beeo said^ ; the Aothoi meotiODS ezceptioos to this 
Yajiiavalkya, Verse 48. 

Gojtah, ‘hetdsmaD* i. e., a cowherd $ sautidt^aA, 'a viataer’, i. e., 
a liq^uor-maaufactarer^; iatlilsia, *a daocer’, t. e., an actor ; rq/aio, 10 
*a washerman’ i. e., a dyer of clothes ; vy&dho, ‘a banter, i. e., one who 
sabsista on hnnted animals ; the wives of these ‘ tdsdm famm ’ their 
debts’; jnaWr a'arfyd/ ‘the husband should pay* ; sjDce, tesh&m^ ‘of these’, 
e.,' of the cowherd and the rest, efttfr, ^livelihood’, i. e., maintenance, 
iadSthray&y ‘depends on them’, i. e., is dependent on the wires, i& 

, Here the statement of the role having been made with the 
statement of the reason, it appeare that others also whose livelihood 
depends upon their wives, each as the fisherman, potter &c., shonld pay 
the debts contracted by the wives. (4$) 


S ulapaoi 20 

Yajuaralbya, Verse 48. 

On account of the rule having been stated together with the reason, 
the wives of foresters &c. also are included. (48). 


_The_Author mentions the exception to the rule that ‘‘A wife 
ahonld not pay a debt incurred by the bosband’. ” ’ 25 

Yajnavalkya, Verse 49. 

A 'deBt agreed to by her, or which was contracted by 
her jointly with the husband, or by herself (alone), should be 
paid by a woman. A woman is not bound to pay any 
other debt. . . 30 


1. Yojn. II 46 page 784 1. 3. 
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Mttaksfisra-’TF'jeii ihoulda tet/ejxiy ? 


[ rJjeaifoiij/ii 
Vtru 49 

Mltakshara —By the husband who was either dying or 
proceeding on a 30 urney, pratipaiUiam, a debt 
A debt which whch was agreed} ia, on being charged or 
was agreed to enjoined, such a debt of the husbana, deyain, 
5 should be paid shotdd he paid Likewise a debt which was 

incurred by the wife, patya saha,^oin//y iriM 
the hushandi even that, should be paid by the wife in the absence of 
the husband, when she is sonless So also a debt which was incurred 
swayameva by herself done, should even be paid (by her) 

10 It may be said — *' It need not be mentioned that the three 

kinds, such as a debt agreed to bj the wife, &c., should be paid by 
her ” because there exists no doubt about^ it 

The ansiN er is that on account of the text^ “ A wife, a 90^» 
and a slave— all the three are considered to be incapable of ha^iOo 
property? whatever they acquire becomes the property of him to 
whom they belong”, they are without any property ? and a doabt 
may bo created about the non payment of agreed debts, &c , 
hence the text ‘ A debt agreed to by a woman should be p3>d by 
her *' has been mentioned Likewise the text referred to above does 
not lay down the incapacity of women and others to hold property t 
inasmuch as the object of the text is to argue their dependence flloo® 
Moreover, this will be made clear m the chapter on Partition 

It may also be said — ‘ TJien it need not have been said that 
a tcoman ts not bound to pay any other debt^ because the non liability 

1 The Translation giTin bere xi in Bccorilancs with the two gl®^*** 
r»: , H&lainblta??! anJ SoWdbint Tbe better rendering of tbo 
wonld appear to be as follows * That wbieh was a*8ci)ted to by the wife aetlD^ 
tinder the w,gb of her husband who was ritbor in a d^lag condition or 
about to sot ontona joBrney’ This woald make it a debt incurred bf I'** 
hot for and on behalf of her ftasba&d The two glories appear to iodJea'* 
as a debt incuiro<l in tbe Cist instance bv the husband hot of willed 
liability was sub e jneRtlT nodortalMn by tbo wife when the hoabasd was<* 
bis death bed or aboot to set oot on a j(>Brney 

J, » « about her Iiahliity to par, on account of tbe agrefTOtat 
3 IfannVlIt dir. 


15 


20 


25 



Yi1}tmallyar\ AlltikshAri: Vlraml: S*llla —Atknoieledgti or tnjotntd dehU 791 
Verti 49 J 

for other debt follows from the prindpal rule itself.^ To this the 
answer is that it is mentioned as an exception to the general rule 
contained in the text.* — “A debt agreed to by a woman should be 
paid by herj as also that which was contracted by her jointly with 
the husband.” The purport is that anyat, any other, bad debt, 5 
covered by the text* ‘ a debt incurred for spirituous liquor or for 
amorous passion, &e " should not be pud even if it had been agreed 
to or contracted jointly with the husband. 

Viramitrodaya 

‘Nol^ the wife, (a debt contracted) by the husband or the son’, 10 
ending with this, it has been stall'd that a wife need not pay a debt 
contracted by the husband : there, the Anther states a special rale 
YajSavalkya, Verse 49. 

A debt coQtrseted by the boaband, for whaterer reason, wbat has 
been pratipannam 'ackoowle Iged,* i. e , admitted by him as repayable by !5 
himaeir, that, or that which was jointly contracted along with the 
hasbaod, or wbat was contracted by the wife herself, that most be pall 
by the wife } no other debt is a woman bcood by pay. 

* By the husband ’—this includes b> implication, 'by the son* also. 

As says Katyayaoa* "contracted along with thebusbaol, or the 'On, JO 
or incurred solely by b^rself." Karbda* "Not the w.fe should pay 
what was contracted by the hnabanli eioitlarl) that contracted by tbe 
son. Or if by a husband on the point of death ebe is requested— *Oh dear, 
pay this/ then even if not acknowlelged, she ehould— if tbe woman Las 
taken (his) wealth. ’* (40) 

8 ulapapf 

'Not* the wife Ac,’ to thii the Author states an exception 
yajuavalkya Verse 40 

By tho words yin/, ini Ac,*or that which Ac*» vide the text of 
Kalyayana* "Willi tho husband, cr along with the son Ac" jJ 
Kntyayana* "By a huHbaiid who w »s abeutto die, when iwotiMnwLs 
chirged thus ‘ihl< debt aliould bo paid by you", crenlboiigh not agreed 
to sho should 1 0 made to p ly II »hc i* po-scs-cd of weaUh". (49) 


1 tf thoore corttlnsl In I’* fr»t tUrve <j» ixtln* <1 Yiji II 4'’ 

2 II 47 3 Y*ii 1140 4 

'» Ob V. 1ft »!io Ke KilJ»v*Ba V«f*« Jl7. ft ^ «f«<, A47 
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Although after the death of the parents he becomes independent 
even though a minor, still he does not become liable for (the payment 
of) debts As has been said’ ‘ One, who though independent, has not yet 
attained (the age of) majority is not liable for a debt For it has been laid 
down that (real) independence belongs to the senior , (and) seniority 5 
IS determined both by capacity and age ” Similarly a prohibition 
against an arrest or summons is alao noticeable tide^ '* One who Ins 
not arrived at years of discretion, a m«.6senger, one about to distribute 
alms, one observing a vow, and persons immersed in difficulties, 
these persons must not be arrested, nor shall the king summon them 10 
(before a court of justice) ” Therefore, “ Hence every one standing 
in the capacity of a son, leaving aside his personal interests, should 
free hia father from debts by (all) efforts, so that he may not (have 
to) go to hell ’ ‘ Everv one standing in the capacity of a son ’ 

s' ould be explained as ‘ a son who has atUined the age of majority 15 
Tor (offering) a however, even a youth has authority, ride 

tbe text of Gautama uz '‘One must not make him (a child) 
recite Vedic Texts except in pronouncing Swadha? 

Ily the use of the plural number in '‘Son* and grandsons, ’ 

(it IS indicated tliat) if there are several sons who are divided, they 20 

should pay according to their re«pcctive shares If they are 

undivided, and ore living jointly in a body, giving the managership 
acco-ding to qm'ifications, it appears that th** manager alone should 
paj As tajs Narada* ‘ Therefore, when the father is dead the sons 
should pay the debt each according to hia share, when they are 2 7 

divided , or if undivided (it should be paid) by one who bolds the 

lead (in the family) ” 

Here although it hag b*en generally said that ' the 
debt should be paid by sous and grandsons even then a 
distinction should be observed that by the son the debt should be "0 
discharged together with interest similarly as the father would do , 
bj the grandson, however, only the amount equal to the original 

1 By XaVaJaOh I 31 S Aaroia Ictro I 

3 OautiBs II, 5 The cxpteiiioQ «• proBooncing Fwa4bl ” in'ls 
Ir iopljctlion th# pjrfo'imnca of *11 esf«joI»i ritt* ’ irtfr 

i 4 C!i I 2 
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principal and not the interest Vide the text of Erhaspa-tl’ 
The debt of the father which has been proved, should be paid by 
the sons as if it were their own (debt) the grandfather’s debt should 
be paid in an even amount his (t e grandsons) son, however, is 
> not liable to pay any debt Here from the general use of the terra 
‘ proved the use of the term ‘ witness in the expression ‘ establisbe 
by witnesses by implication indicative of any means of 
Equal amount (somam) i e as much as was taken should be pai » 
and not interest His son (talsutah) t e great grandson is not 
10 liable to pay when he has received no property This, moreover, wi 
be made clear in the next verse 


Viramitrodaya 

la the oeae of a debt contracted by the father, or by the grand 
lather, when neither is available for payment, by whom should it ® 
15 paid? So the Author eaye 

TaiSavalkya, Verse 50 

Prasitie, ‘has gone abroad’ t e , ib travdlling , preiSf ‘is dead 
vyasane, ‘in difficalttoa* euch as by an incurable disease or the ha* 
‘immersed’ t e , overpowered , pttart, ‘on the fatber’ort 
20 grandfather also , their ‘debt* fmm , ntnhrve ‘on a denial’ i e » o® * 
cOQcealnjeot by the negotiator of the loan, or when disputed by the son 
aul the graadioa ‘by wituesses’ &c , and the Jtks m®*** 

of proof , bh&tilam ‘established* t e proved by the creditor, such ehou 
be paid by ‘sons or the grand eons’, puirapautrertoA 
2o By the use of the word apt, ‘also*, is included the taking oo * 

‘renunciation’, (irvvi). vide the text of Vishnu* “ When the person 
who borrowed the money le dead or has become an ascetic, or has go®* 
out on travel for twaWe years or more the debt should be paid by the 
sons or the graad'SODs, and not by any farther (descendants) if unwilhog 

Tba expteseioo ‘fo* twelve joara’ has application whore tl’* 
debt is incnrred for other than a family purpose. 

By the expression, ‘by the aona or the grand sons’ »re excluded the 
great grandsons, vide the declaration in the text “and not by oey furtos* 
if nnwilling'*, 

1 Ob XI 40 Bat whore ancestral assets have been recovered e’*® * 

grosl grandson IS 1 able, SCO Vattl tUak ya DarfydaroSl A 5^® 

2 Ch VI 27 
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Here Vyasa* raeations a special rnle A debt of tbe grand' 
father should be paid , a son should pay a liability incurred on account of 
saretj'Ship , be slionld 00 compelled to pay an equal amonut , hie son, 
hotrever, must not bo compelled to pay , this is certain”. Samam, 
‘equal’, I e without interest ‘Hisaon*, » e the son of him who has to j 

jiay an equal amount (50) 


S ulapani 

Yajuavalkya Verse 50 

When the father who has incurred a debt is addicted to gambling 
prostitutes and ether vices, or is attacked by an incurable disease or the 10 
like as also when ho has fallen in a case of dispute what has been 
demonstrated by witnosses and the like should be paid 

So Karada* "When the father is dead the sons should pay 
the debt according to their shares Brhaspati* mentions a special rule 
" The father s debt, when proved muet bo paid by tbe bods as il it were 15 
their own, the grand fathers should be paid (but) equal*, but his son 
has not to pay at all ‘As if it were bis own*, » c with interest 

Eatyayanti’ When the father is alive, but is oppressed by a 
disease, as also when be has gone abroad for twenty years a debt 
contracted by the father should be paid by the sons (50) 10 

In the discharge of u debt, the debtor, his sou and grandson 
have been indicited as the three persons who are liab’e , their order 
of liability has also been pointed out when th<?} all co exi^t Now 
the Author mentions the order (of liability) when these and (others 
also) whu are liable, exist together 25 

Yajuavallfya, Verso 61 

Tho heir who takes the hontago, should bo made to 
pay h\3 dobla, as also bo wbo takes tho woman (of the 

1 Tbit it ta {mpoitast (ext at It {art ^owo dir'erent kicdi of * 
liabihliet and on (U(T«r«nt bitci that (1) \ ton it bsbie to yar a mrety-debt 

bnt only tla priceipa}, aad sol Ibe loterrit (S) arJ to it a grtadion liable 
to jny ib« gttndfttber I debt caly tb# principal and that too for an crdirarr 
dell, bai xot a tnrety-debi (3) In rllber kicdt of dtbU and ptreonr (be 
JJtf IJitr doct not extend to their font fW towerer note 1 on p 794 

2 Cb I 2 5 Cb VI 

d f e wit boat icterert roe lb# left f J yar* a* 1 lie nvJaco f 

5, Verre f (S 
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deceased), or (failing* these), the son when the parental 
estate has not gone to another Of a sonless man those 
who take the heritage (should be made to pay the debts ) 
Mltakshara — Property which belongs to another, bat 
o becomes one’s own otherwise than by purchase etc, is (termed) 
riktha heritage Be tcJio takes the heritage by inheritance is 
(called) a riktha grahah He should be made to pay the debt, 
sa rnam dapyah This is the meinmg He' who takes the 
property of another m the form of a heritage, should be made to 
10 pay the debts incurred by such a one and not a thief etc 

Be icho takes the tcoman t e the wife, is a Yoshldgrahah 
He should be made to pay in the same manneiii Whosesoever wife 
a man takes, that man should be made to pay the debts of him 
The wife has been specially mentioned as it is (f e the term) 
lo incapable of falliQg under the term riktha os also it is indivisible 
property 

Putro a son, also when the parental estate has not gone to 
anoihsr, ananyas'ritadravyah should bs made to pay the debt 
That which has gone to another is ‘ wealth gone to another 
20 anyasntam He whose weiUh belonging to his father or mother 
has gone to another is one whose wealth has gone to another 
anySwtadravyal Be whose wealth has not gone to another la a’* 
atianya.'jritadravyah , Putrahmasya, of a sonless man, 
rikthinah those who take the heritage, should be made to pay the 
2 j debts This is the construction 

When these co-e'iist, the order (of priority) is the same fl® 
IS stated in the text t e he who takes the 
* Page herilige should W made to piy the debts , i” 

Ins absence he who takes the wife } and in 

30 1)13 absence the son 

51 Bea VunsAi hanm [TitdinTa hunar Govind hruhna 11 All 497 (P O 
T1 a liability is poreonal — The debts ate not a charge npon the estate X't*®’'’'* 
vs Sami estiftai 12 Bom II C It 98 

As regards co^wners taking by auTvivorsliip see i?«n Dnjalya 
A<>ran4I A 247 Vdaramyi ^anu 11 Bom 11 C It 76 

A widow taking assets is liable Jaytnlx SuHaia vs Alom^lu 
27 Slad 45 But not if the debt was improper hiiundm vg 
9 Bom L It 382 
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It may ba said that of these the co existence itself is not 
possible , becanae according to the text’ “ Not 
* Objection brothers, nor the paternal ascendants, (but) the 
»ons are entitled to take the heritage of the 
father, ’ when a son exis ‘i, it b“iDg impossible for any other to 5 
take the inheritance It 13 also not possible to find 

one * who takes a wife’ — on account of the text’ “ Nor is 

a second hu band ever recommendeJ for virtuous women ” 

Further, it is also improper to say, that the son should be made 

to pay the debt a» it has been (already) said that ‘the debt should be 10 
paid by sons and grandsons’ The qualifying expression ‘when tlie 
parental estate has ^ne to another w also meaningle s, as it is 
impossible for the property to go to anoll er when the son exists , 
and even if it were powibie, that import is already expressed by the 
clause “He who take* the heritoge &c’ Lastly, it should al 0 not 15 
be said that ‘ (The debts) of a sonle«3 man (<>hould b^ paid by) those 
who take the assets,” becau'e il has been established that he who 
takes the as ets should be made to {ny the debts even if the son 
exists It follows therefore that roach more is one who takes the 
assests liable to jiay the debts when tliere is no son ’ .0 

To this the answer 19 as follows It is possible that another 
may take the heritage (eien) when the son cx»»l3, ns there js no 
(right of) Bucces'ion to inheritance for the impo* 

The Answer tent, the blind, the deaf and the like others even 

though they occupy the position of sons ^loreover Jj 
the Aathor will say further on/ after coimnencmg (m order) with the 
impotent and others, that the e should only be mainUined without 
a R’lare As Gautama* has said According to some, th ' son of 
a Woman of equal caste even does ro* mb fit if he b* living 
unnghleousl) ’ Ilcncc also, when the sons arc impotent or JO 
otherwise (incompetent), aud the son of a woman of equal ca«tj, lea Is 
an unrighteous life the uncle. Ins a.n and (like) olliers take t!i- 
heritage 

I Ct llann I\ I**! r Cf M»rj Cl \ ICl 

3 Here enJ* l*'e C t* fold ol jrellot- 

4 ll Vtrrc 14 \ 
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Although It 19 not possible for one to take the wife of another 
83 the are opposed still one who transgresses the prohibition 

certainlj? becoroea liable to dischATge the debts incurred b^ the former 
husband A man i3 called a Yoshidgrhh^ when he takes the last of 
5 the four kinds of .Stfairim ( wanton ) women or the first of the tbre^ 
kinds of Punarhhfi (re married) women As siys NS-rada* ‘(Besides 
the lawful wives) seven other sorts of wives are me itioned in orderi 
who had* previously belonged to another Among these the Punarhhii 
( re married ) is of three kinds and the Sicatrini 
l'> Nature of women ( wanton woman ) is fourfold (4o) “ A maiden 

owned by another not deflowered, but bearing the taint of the 
and others acceptance* (only) of the hand (by the bridegroom) 

18 termed the first Punar^hd on account of the 
performance of the ceremony of marnige a second time* (46) When 
15 a woman has committed a crime and she is given m marriage to 
another by the elders taking into consideration the usages of the 
country, is termed the Second PunarlfhP (52' Who l)a8 'committed 
a crime’ means who has committed adultery’. ' When a woman in the 
absenci, of the brJthcfs*in law, is given (tti marriage) by her relations 
-0 to a saptn la who is of the same caste, shells termed the third 

Punarih^ When n woman, no matter whether she has borne 

children or not goes to live with another man through lust, even whd* 
her luuband is living— fhe w the first Swairiljl (49) One who aft^^ 



Mtt&K^bar&^StsajPini and Punarbhi 


799 


Tajnaealilfa 
Verse 51 

having left the husband of her youth and betaken herself to another 
man, returna into the house of her husband is known as the Second 
Sicairim (47) When after the death of her husband, and leaving a‘-ide 
her brothers'indaw and other near relations a woman unites herself 
with a stranger through love, she n called the third Swairini (oO) 5 

One who having come from a foreign country, or having b’en 
pnrcbased with money, or being oppressed with hunger or thirat, 
gives herself up to a man, saying — ‘I am thine,’ — is declared to 
be the fourth ( ^irairwi ) “ The debts contracted by the busbands 

of the last of the Sicairims and of the 6rstof the Punarbhus must be 10 
paid by him who lives with them ’ ' 

The «ame author has mentioned even other persons (than 
these) who take the wife of another who are hab'e for the discharge 
of debts s ‘Tf however, a woman who has considerable property or has 
a child and repairs to another man with theset that man must pay 15 
the debt contracted by her husband, or be must abandon her ’ * 

One having considerable property is a Sapradhan^ x e possessing 
enormous wealth So also *' He who has intercourse with the wife 
of a dead man who has neither wealth nor a son, eball have to 
pay the debt of her husband, because ebe herself ts con«idered as 20 
hi3 property 

Moreover, the repetition of the word putra is only indicative 
of order By the expression onanydsrxladraxyah jt is indicated tbit 
even when there is no heritage, of the many tons, he alone is com 
petent to discharge the debts who is competent to take a share and 23 
not the incompetent, such as the blind and like others Ihe 
expression “Of a sonle«s man, tho»e who take the heritage’ ts al o 
indicUive of cn* who has uo ‘son or grmdsoa ’ i r if the great* 
grandsons etc take the herilige then they should be made to pay the 
debts, and not otiierwise ; this is the meaning 3(1 

It has already been sjid that sons and grandsons thould b» 
made to pay (the debt*) even when t! do not 
• Page to. take (he heritage As says Ndrada * ' If a 
debt which has been mberitcl in an umiitefrup'e 1 


1 httxla I S4 
3, >anid» I Si 
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hue of descent has not been paid by the sons, such a debt of the 
grandfather must be discharged by his grandsons The liability ceases 
after the fourth (person) m descent ” Ihus everything^ is faultless 

Or, it has been said “that failing him who takes the wife, 
0 the son should be made to pay ’ 

It has been laid down that failing the son one who takes the 
wife should be made to pay By the rikthi in the expression 
putrahmasya rikthtnah the wife alone is indicated Because the 
texi^ is ' ahe hereelf is considered as his property as also— “He who 

10 takes a man a ivife, takes hts wealth ’’ 

It may be said, the two expressions viz c “ In the absence of 
him who takes the wife, the son should be made 
An objection to pay the debt”, and “ In the absence of a son, 
he who takes the wife (should be made to pay) 

15 are mutually contradictory When both exist, no one should be lUftde 
to pay (To this the answer is) There is no fault here In the 
absence of those who take the last Swainnh tke 
The answer first PunarbM, or a wife having consideraW® 
wealth, the son should be made to pay. And in the 
20 absence of a son, he who takes a wife having no property or child 
should be made to pay This very thing has been said by Narada 
“Of the three viz he who takes the wealth, as well as he who takes 
the wife, and (lastly) the son, he is liable for the debts who takes the 
wealth The son is liable m the absence of him who takes the wif® 

25 or of bira who takes the wealth ; and he who takes the wife (is liable) 
in the absence of him who take** the wealth or of the son When 
all the three ti 2 he who takea the wealth, or he who takes the wite» 
and (lastly) the son, exist together, he who takea the estate become® 
t liable for the debf The son in the absence of him who takes the *vjf* 

30 or him who takes the wealth (The words) Stri and dhana make up 

(the compound word) Stridhana Those who possess the«e (two) a^e 
(indicated by the compound word) Stridhaninau In the absence of 
these two i e the Stridkamnau, the son alone becomes liable for the 

This has a reference to the five points of objeclion stated tboTU 
5 Norada. 1. 22 3 Oh 1, 23 
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debts la the absence of him who takes the wealth, or of the son, 
he who takes the wife is alone liable for the debts In the absence of 
him who takes the wife, the son is liable for the debts, and jn the 
absence of the son he who takes the wife Thus is removed, as before, 
the apparent contradiction. 5 

Of the clause " Of a sonleas man, those who take the heritage'^ 
(should be made to paj the debts)’’ there is another explanation * 
When it is asked to whom these persons who take the wealth, or the 
Wife, as also the son, should be made to pay, the answer is that they 
should be made to pay the credito**, in his absence his son &c , and 10 
when m the absence of hia son &c it is asked to whom should these 
be made to pay, this dause would have an application 

The expression “Of a sonless man, tho^e who take the 
heritage” means this He who is the rtkihi te a sapmda, or another 
who IS entitled to take the inheritance of a creditor who has no 1 ■> 
son or other i«sue, should be made to pay to him — the riUht, (the 
debtor) For Narada’ has said * — “Whatever debt is due to a 
(deceased) BrShmana creditor who leaves issue is payable to the issue 
If there be no issue it should be paid to bis eakulyas, and on failure 
of these, to his own ha>idhits or kindred”. When, however, there are 20 
neither aalidyasf nor relatives, nor the kindred, then it should be paid 
to the twice born On failure of these, it should be cast into the 
waters ’’ (51 ) 


Viramitrodaya 

Intendiag to meDtion persons other than the eose and the (ike, lo 
liable to pa; a debt, the Author proceeds 

lajBavalkya, Verse 61 

Pulrahlnaaya, 'of one without asoo*, not oppressed with difBcnlties, , 
possessiou of wealth, and eompeteot, rtiiiiwafi, 'those who take the 
assets’, of the debtor, by any means whatever IS to be proceeded against 30 
in regard to bis property which he has made his own, such a one if he is 
indifferent, should by a regular procedure be made to pay the wealth in 
the form oftbe debt. In his absence, one who takes over the wife of 
the debtor should ha made to pay, 


1 Oh I 112-llS 
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The use of the word Ci5a» *hUo\ is intendei to lacluJe others aot 
(here) specified who may (bo made to) pay. Thus one not oppresse 
with difficuHiee posaessiog wealth, and competent, such a son, or a s 
a son not like him, who has taken the father’s entire property, is l^w 
0 for the payment of hiB debt, aa he has taken the entire esta*^e Thus e f 

the conclusion 18 that, in the absence of the first and the ° 

oppressed with difficnUiea, possessing wealth, and who is compe ’ 
bis absence one indifferent who takes the heritage, in hiB absence, c ^ 
taking the wife of the sonlesB man with property, and in his absenc 
10 a son thongh not possessing the aforeetated qnahfications. 

The word eco ‘also’ la to be used after the clause ‘of one 
a son’. From this, it has been pointed out that the debt of one ys o 
a competent eon, should not be paid by one who ^akes the assets or 
who takes the wife 

15 So Brhaspati' “The liability for the debts devoKes on the 

successor to the estate, when the son is inrolved m a calamity , or 
the taker of the wife, only in the absence of the taker of 
Katyayana* also “A son should be compelled to pay the de » * 

13 free from worry, and capable of having property, and ^ 

20 otherwise a BOO should not be made to pay (657) Where a son is o 
to be overpowered with difBcnlties, or is a minor, the taker of the as 
should be made to pay it, and in bis absence, the taker o 
wife (o76)“. 

This rule of adjustment is in regard both to difficulty and 
2a and iB also approved of the Misra , and theretore any opinion lo o 
digests contradictory of this should not be admitted 

As regards the clause, ‘of one sonloss, those who 
heritage’, the Mitakshura* explains that by this it is stated that lO 
place of a sonless creditor, those of tbe SaptndAs who take the assB 
30 should be caused to be paid by tbe debtor. 

t (4\Chst 

, In the case ol o taker of tbe wife, Katyayana* eiplaiDS 

was contracted by tbe moneyless sod sonless vintner and the . . 

man who enjoys hifl wives must pay bis debt" (o77) By the wor » 
‘and the like’, ate to be included those who depend for their hrch o 
35 upon their wives Birailarty’ “Those who have gone on a long joarnej* 


1 Ob XI 62 
3 p 301 1 5-10 
6 Yerio 676. 


2 Veries 667, 676 
4 Vsrta 567, 
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who have been cast o£f, and who hear the marks of dallnesg m intellect 
or insanity, of these even though hvmg, the debt should be paid by those 
who have resorted to their wives or assets (978).” 

Narada’ : “One who is a maiden yet, not deflowered, but bearing 
the taint of the acceptance (only) of the hand (by the bridegroom) is 5 
termed the First Punarbhu on account of the performance of the 
ceremony of marriage a second time (46) Taking into consideration the 
usage of the conntry, when a woman IS given in marriage to another by 
the elders, when she has been gnilty of a crime*, such a one is termed 
the Second (Pnnarbhu*) (54) In the absence of the brothers in-law, 10 
when a woman 13 given in marriage by l)i6 6dndhav&s or kinsmen, to a 
man of the same tarna and of the same pin^a*, she is termed the 
Third (Punarbhu) (48)j W’heo a married woman, either when she has 
borne children, or has not had children, reports to another man through 
lust, while yet her husband la living, she » called the First Swainm (49) 15 

One who, after having left the husband of her youth aud betaken 
herself to another mao, returoe to the house of her husbaod le known as 
tbs Second Swairtoi (47) When after the death of her busbaod, 
leaving aside her brotber*io«law and other relations, a woman nDitee her* 
eelf with a fitrsQger through love, she IS called the Third Swainm (50) 20 

One who having come from a foreign country, or having been 
purchased with money, or being oppressed with hunger or thirst, gives 
herself up to a man ssyiog*^*/ am thine’, —is declared to be the 
Fourth SwUirinl (57). In regard to the one who is the last of the 
Sicairiflfs, and the one who is the first of the PaTiari^iJs— tbs debts 2o 
contracted by the husbands of these, mast be paid by the man to whom 
they resort (I 24)’* (51). 


S ulapani 

Yajiiavalkya, Verse 51 

JikthagnViah, ‘Who takes the heritage, such as the uncle &o, 30 
on account of bis relationship one who has taken the assets, such a one » 
ddpt/nh, ‘should be made to pay the debt’ So also the taker of the 
wife even The son capable of taking property and devoid of any estate , 

1 Oh Xll 46 52 , and Oh 1 24 

2 16 adultery 

3. see note 6 on p 708 above 

4. wvaiV 1* the reading m Jolly. 3Cittk*har6, and in both the 

works of 3Iisra wooJd be a better reading 
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who has not received the fathers property notone who has taten the 
father s property such a one being included in his capacity of having 
taken the assets Of one without a eon tiiosowhonre competent to take 
the heritage such as the uncle &.o 

5 Of the taker of the heritage or of the wife or tlic son when 

and by whom should he paid? So Narada* Of the three viz 
he who takes the wealth as well os ho who takes the wife and (lastly) 
the son he is liable for the debts wbo takes the wealth the son is liable 
in the absence of him who lakes the wife or of him who takes the wealth 

10 and be who takes the wife (13 liable) in the absence of him who takes the 

wealth or the son In the absence of the taker of the wife or of the 
heritage even by a son who is not competent may be paid when the taker 
of the wife or of the heritage are available only by a son who is competent 
On this rule of ad] istment Katyayana* says A son should be compelled 

15 to pay the debt if ho is free from worry js capable of having property 
and IS competent otherwise the son should not be made to pay (557J 
Wbete the son is oppressed with difficulties or is seen to he a minor 
in such a case the taker of the property should be compelled to pay 
and in his absence the wife taker (576) (51) 


20 ^ hile mentioning the prohibitions regarding the recovery 

debts from particular individuals, the Author mentionB 
prohibitions 

Yajnavalkya Verse 52 

Among brother-j, between the husband and the wifSj 
2o and between the father and the son, the relation of surety 
ship, lending or being witnesses has not been allowed while 
they are undivided 

Mitashara — The relation oE a surety is surelys^*? 

Of the ixrethers oi Abs-hii^baDd 
SO The relatiou of and wife and the father and son while the estote 
suretyship lend ts undivided avibhakte dravye, i e before 
mg and being the partition of the estate the relation of surety 
witnesses prohi ship lending or being a witness has not 
bited when { the allowed na smrtam by ManU and others 
35 family) undivided Nay, it has even been prohibited as there is (etdO 
the community of wealth As it is quite fiossible 


1 Oh I 23 


S Yersea 557, 67® 
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that suretyship and being a witness might lead m the end to loss of 
money, and also as a debt requires necessarily to be repaid 

This rule (of prohibition), however, applies when there is no 
mutual consent For, by mutual consent, the relationship of surety 
ship «S;c may indeed take place even though ( the members be ) 5 

undivided After partition, it takes place even though there is no 
mutual consent 

It may be said, the prohibition against the relation of surety 
ship t£c between the couple before partition is not 
An objection proper As there is no (possibility of a) partition 10 
b^ween them, the qualiBcation^ would be 
meaningless And the negation of a partition has been laid down 
by Apastamba^ (thus) — “No division takes place between husband 
and wife ” 

(To this the answer IS ), True , bat the absence of a division 15 
has a reference only to the rites which can be 
An Answer performed by means of the S raula^ and the 
fires and to the rewards proceeding from 
these (rites), and not moreover to all kinds of acts and property For, 
after stating that no (division) takes place between the husband and 20 
the Wife , and anticipating the question Why does it not take 
place ’ ^ the (same) anthor has thus laid down 
Page 36 the reason (for this rule) For, from the time 

of marriage, they are united m religious 
ceremonies, likewise also as regards the rewards for works by which 25 
spiritual merit is acquired* ” For t e since their union has been laid 
down in religious ceremonies beginning with the acceptance of 
the hand (of the bride by the bridegroom), vide the text “ The 
husband and wife should consecrate the (sacred) fire. ” Therefore * 
since the two have a joint right in the consecration of the fire, they 30 

1 tt before partition’ S S~G-14 — 16 

3 A ^reuia ( ) karma is that xrluch is prescribed bjr tbo Srutt or 

Ptdtt A Smarta ( ) kartna is that which is laid down in the SmUu < g 

in the several Gfh;^ works of each ^hhS of the several Vedat 

4 Apastamba ) 
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have also a (similar) and joint right in regard to the rites vrbich are 
to be performed bj? means ot the sacred fire prepared means of 
the consecration Moreover, from the text’ ( “Let the hou«e 
holder perform) the ceremonies on the nuptial fire S.c the 

0 two have a joint right even in (the performance of) the rites 
to be performed by means of the nuptial fire Therefore m 
ceremonies which are independent of either of the two fires such as 
the V irta} riles the husband and the wife have each a right 
in lependcntly of one another Moreover, tlie (perpetual) union of 
10 the husband and wife Im been laid down in reference to (the 
attainment of) heaven Ac (which ore) the rewards for meritonous 
deed* Vide the S ru/i text^ “ May you (two) start an impenshahle 
bo ly in the heaven *' Ac Tims it should be ‘’understood that the 
union of the two exists m reference to tlioso acts (only) for wliidi 
lo Ihej have a joint n^ht and not, moreover, m the rewards al^o 
ot those performed with the husband’s permission such as pdrla 

It ma^ be said that the jomtncss (ot liu^band and wife) hs» 
liccn laid down even in connection with the ownership over wealth 
vide the text* — ‘ And with respect to the acquisition of property 
to lortliej declare that It is not theft if a wife expends money 
occasiofis (of nccersitj) during her husband’s abiencc ' 

( To this iJje answer is) True , hut this text has indicated tie 
ownership of the wife over wealth and not on ahsfiice of a div:*ioa 
Ac, buice ofler stating IViih re pcct to the acqtn‘itic^ 
iij proj*eriv ’ the Atilhot' ban ro'‘ntioued the reason of th* rule (flalel) 
ihcr** Tliu* it tn'*an*, that sine** Manu und Others do not declare 
U lo L theft m es>,es wltre m the huibantl s aheno., tlio 
H>en !i on spec sl and ncce»«ry duties such a-' oTtring a tnrsf 
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altD% to a guest, therefore the right of ownership over property 
exists m favour of the wife also Otherwise it (i e her act) would 
be theft Therefore a wife also may have a share at the option of 
the husband and not of her own will As the Author (himself) says 
further on' " If he make the allotments equal, his wives should be 5 
given equal shares ” 


Viiamitrodaya 

Iq the chapter on paj^meat of debts, in the portion stated with 
the text * Debt which may be paid, and which may not be paid &c *, 
while stating to whom it may not be paid, m that connection, the 10 
Antbor states other prohibitions also in that place 
» * Yajnavalbya Verse 52 

lathe word atiHaitay ‘andivided’, the past participle (kta)iz 
need in the abstract* eenae* Therefore, when there has been no 
BQparatiQQ, bhrd.trnim 'between brothers* mDtnally, dampatpht 16 
'between a coople’ i e a hasband and wife, as also between a father and 
BOD, prdhbhityam, the relation of enrelyabip*, > e> bail, rnam, 'lending* 
i e giTiag of a loan, adkshyam, 'being witnesses,* (position of a witness), 
for estahlisbing a poiat in diapate, m smrtam, 'haa not been allowed* t e. 
is not approved of the Snytts SO 

The word atha,*ot\ is indicative of the idcIusioq of the paternal 
ancle, brother’s SOD, and like others The word e4a, ‘aod* indicates the 
inclusion ot re united relations The word tu, 'however*, indicates the 
DOD«application of this rale in the case of consent or in regard to 
extraordinary things Thus when the other party is agreeable for a 2o 
Baret}8hipot to the testimony, then the eon &.c can become a surety, as 
also a witness for the father and the like in tbs case of Sauddytka^ 
articles, even when not separated, mntnal traneactiona may take place 

After partition, however, the relstioo of suretyship may certainly 
exist, it has been expressly stated— 'when nnseparated*, and also as 80 
there could be no objection In the case of suretyship and being * 
Witnesses other paiticulais will hereafter be mentioned (62) 


1 I t YajDa II, H5 

2 7^ t « in & state or condition of separation 

S s — aiTectiooste gifts received individasUy These do sot 
become part of the family property, bat are owned by the donee as of their 
perrons! right 

23 



QftQ Stlip&nl & MU4k*h»r4— Swreiy defined. f YAju^valkyi 

L Venei 52, 53, 

S'ulapasi 

Yajilyavalkya, Verse 62. 

The meaning is plain. Narada .* “{The acts of) giving evidence, 
of becoming a surety, of giving and of taking, may be mutually 
5 performed by divided brothers* but not by unseparated ones ” (52) 


THE LAW OP SURETYSHIP 


Now the Author proceeds to consider the law^oE suretyship 

Yajnavalkya, Verse 53. 

For appearance, assurance, and for payment 
10 is suretyship ordained. The first two, however, should be 
made to pay in case of default, while in the case of the 
last* the sons even (should he made to pay). 

Mitakshara : — Pratibhavyam, suretyship, is a * contract 
with another person with the object of creating 
15 Suretyship is conBdence. ’ That, moreover is divided tbreefol 
three-fold. according to the difference in the subject-matter . 

e. g. dars'ane, for appearance, vit> with tbe 
words ‘‘whenever his appearance is necessary, I shall produce bina j 
pratyaye, hy xeay of aeavrance, e.y.confidence i e. ‘‘upon my assurance 
20 lend him money, he will not deceive you. Since he is *be 
son of such and such a person, or he possesses a very fertile Ian t 
or possesses an excellent village ” ; dane, for payment, e. g. " K 

, does not pay, then I myself will pay.’* Thus is suretyship ordained. 

(this) clause is to be taken along with each. 

25 Adyau tu, the fret two however, i e, the sureties for appearance 

and of assurance *, vitathe, m case of default, i. e. if things turn out 
otherwise, that is to say in case of non-appearance or a breach of tbc 
assurance ; dapyau, should be made to pay, i. e. the amount at 
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issQe, to the creditor by the king ; itarasya, in the ease df the last, 
i, e, oE the surety for payment, even the eons should be made to paj’. 

Sy default, vitathO, is meant when the debtor evades 
payment either fraudulently or by (pleading) poverty. By saying 
* in the case of the last even the sons’, it has been ( impliedly ) said 5 
that the sons of the first two should not be made to pay. By 
mentioning ' the sons * it has been indicated that grandsons should 
not be made to pay. 


S'filapani 

^ Yajnavalkyat Verse B3 10 

Suretyship has been ordained in regard to three viz. appearanceetc., 
Adyait ' the first two i.e. the enieties of appearance and of assurance, on 
a Don-ohservance of the condition should be compelled to pay. In the 
case of the surety for payment, the sons also must be made to pay So 
Bf^haspati* : “ For appearance, for assurance, for payment, and also for 15 
delivering the assets of the debtor: it is for these four diferent purposes 
that sureties have been ordained by sages in the system (of law) (3d): 

One says, ‘ I will produce (him)'; another says. ' He is a respectable man *; 
the third says ‘ I will pay the debt and the fourth eays * I will deliver 
his goods *(40). The first two, on a failure of the promise, shall be made 20 
to pay immediately the amount ; while the two last, on a breach of the 
engagement (by the debtor); and in their absence, their sons also." (41). (SSJ. 


With a view to make this very thing clear, tbe Author says 
Y^jnavalkya, Verse 54. 

Where a surety for appearance dies, or also a surety 25 p 
by assurance, the sons of such a one must not pay the debt; 

(Tiut they should pay) in the case of a surety for payment 

, J. In the case of aanretyfexpsyment, thoBOOiarelisble. 

vs. ArunaeMam 41 Had. 1071. and this liability U independent whether 
any consideration was received by the father Dvarka Da* ys, ^n»A«a Ptff 
55 All. 676. 

2. Ob. SI. S9-4J. 
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L Verse 54 

MitaksharS. When dars'anapratibhuh, a surety for 
appearance, pratyayiko wa, or a surely hy 
Song o£ a surety assuranr^, mrtah, dies, i. e goes to heaven, then 
for appearance need the sons of these two must not pay the paternal 
5 not pay the debt. debt which has been incurred as a surety. 

Where, however, dSnaya sthitah, a man 
standmy surety for payment, dies ( pi’atibhhh ), tatputra dadytlh, 
his sons should pay, (and) not the grandsons. And these too should pay 
the principal amount only, not the interest; Vide the text of Vyasa 
10 VIZ.' A grandson should pay the debt of the grandfather, as 

a son that which is incurred as a surety, equal (in amount) to the 
principal only j their sons, moreover should not pay. This is (the; 
fixed (rule) ” 

A grandson should pay his grandfather's debt excepting 
15 that which was incurred under a suretyships 

* Page 37. equal in amount, «. e. as much as was taken, 
and not the interest Similarly the son ah® 
( t. e. of the debtor) should pay his father’s debt incurred as a 
surety equal only to the principal amount. The sons of these, 
20 i. e. of the son and the grandson, i. e. the grandson and the 
great-grandson, should not be made to pay a surety-debt or even a 
debt which ia not a surety-debt respectively when they have received 
no property. 

As for the text^: “I£ the debtor is moneyless, and the surety 
25 possesses wealth, he shall be liable to pay the principal; he should not 
pay interest, that too should be explained as follows x^Cagnahah 
is the surety, Kh&dahah, is the debtor. IE a lagnaka dies po<sea5ed 
of wealth, then only the principal amount should ba paid by his son, 
not the interest. 

>.30 Where a surety for appearance or a surety by assurance hes 

stood surety after obtaining a sufficient pledge, there even his snns 
should pay the surety debt out of that very pledge. As 
Ka.tyaya,na* : “ Where a man stands surety for appear ance 

1 Ilarilfl, 8CO PmrtKhnoilriki p ISO 1 11 

2 A giinrnntce tljit a ]n(]gin«nt-<lebtor would file nii jn*olTen<y 

witlimn «ie..iGed period is s (raarftntcc ‘for conCdcnci ’ and then 
fon* are not liable KottapaU, J ikMhmxttxrayana Jian vf A'^nu/mr/i 
/Ja-. ^^M»d -J'. ntp -.If » Vtree, '134 
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obtaining a sufficient pledge from the debtor, his son shall be 
compelled to pay the debt from it m the* absence of bis father ” 

The use of the word assurance indicates by implication (also)^ 
appearance In ihe absence of the father \ e when the father is 
dead or has gone to a distant region 5 


S hlapani 

Yajuavalkya, Verse 54 

This verse is for the purpose of ordaining payment by the sons of 
the surety for payment only, and thus there is no repetition so 
Katyayaaa^ " A surety obligation la never to be paidby the grandsons , 10 
by the son even an equal amount is to be paid in all oases of a paternal 
debt ’ (54) ^ 


Where there are more sureties than one, (a question would 
arise) how should the debt be paid ? So the Author says 

Yajfiavalkya, Verse 55 15 

When there are more sureties than one, they should 
pay an amount proportionate to their shares But when 
they are hound jointly and severally, they may pay 
according to the choice of the Creditor 

Mltakshara — If lU one transaction, there are two or 20 
bahavo, more sureties, then they should divide 
Mode of payment the debt and (each) should pay proportionately 
of debt when there to the share (of each) Ekachhayasriteshu, 
are several sureties u?hen sureties are hound jointly and severally 

the ((74Advd) image f e the resemblance of one 25 
t e of the debtor (Those) whoac liability is determined by it 
are known as sureties hound jointly and BeveraUy As the debtor 
stands liable for paying the whole amount, bo also are the sureties for 
payment bound jointly and severally to pay the entire amount 

In this way when there are sureties for appearance or by 30 
assurance, as also those who are bound severally they should pay 

1 Js anolhcr reading— which would mean, ‘eren when the 
eon has not received assets from the father ’ 

2 I « the mention of the surety for appearance inclndes the surety 

by assurance “ Verse, 561 
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according to the choice, yathakaniam, i e according to the wish 
o£ the dhamkah t e the creditor. And hence, whomsoever the 
creditor ask«, having regard to his wealth &c, that one should paj 
the whole amount and not a portion 

5 0£ those who are severally bound, i£ any one has gone abroad 

and his son la near, then he should be made to pay the whole 
according to the option of the creditor When however, he is dead, 
his son should be made to pay to the extent of his father’s share 
without interest As says Katyayana^ • “ Of sureties jointly and 
10 severally bound, any -one who 13 available may be made to pay. 
his absence abroad his son should be made to pay the whole 
i£ he be dead, his son should be made to pay ecjjial to the share of 
the father ’ 


S ulapam 

15 Yajnavalkya, Verse 66 

In regard to a debt, where the sureties are limited by portions, there 
in the absence of the debtor they should pay the portion of each his own 
When sureties are bound as responsible for the debtor singly, the 
creditor may, at his option recover the entire debt from one surety 
SO alone (56) 

Having stated the law relating to the payment of debts under 
a contract of suretjship, the Author stales the law as to the recovery 
of the amount paid by the suret) 

Yajnavalkya, Verso 56 

25 C For a debt which a eurety has boon made to pay 
publicly to the creditor, double that amount becomes 
repayable to him by the debtors j 

Mitak'hara — The mooimt ichich, yad, the surttg 
pratlbhfih, or li« son being harassed by the 
30 Debtors should creditor, is puhUdy, prakasam, i < m tlie 
pay doubl* to presence of oil the people, morfr pay, dSpIto; 
tlie Burut). to the firdwor. dhanlno, by the king, and 

which he has made vohmturily by goii g to hiO 
ont of a cravi ng for n dauble amount As *aji Narada* 

1 > er*«, S38, 


: Cl, I isi 
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ever amount the surety shall pay when harassed by the creditor, the 
debtor shall pay double the amount to the surety”, rnikaih, % e hy 
the debtors tasya, o£ him, i e o£ the surety , dwigunam, a double, 
pratldfttavyam, becomes repayable That, moreover, should be paid 
forthwith without waiting for any particular time because that is the 5 
force of the text This, moreover, has a reference to money (only) 

^It may be said that this text' regarding sureties lays down a 
rule as to the double (payment)* only And this 
An objection rule is dedueible even without prejudice to 

the one previously* laid down * e (about the 10 
increase) which indicates the (several) periods of time Just as 
the rule* regarding th» performance of the ntnal for the birth (of a 

1 I e Yft]Q H S6 

2 And not that the dooble li payable at once 

£ ' 3 I 8 Tap II S7-3V 

4 The Jattjhu (td^isviv) u meDtioced by Jaimiai m 

tras 88-39 of the Uurd oi tbe ionrUi The disesauOD la this 

NySya turaa apoa the questioa whether the or '^7 ( Jatesbti ) sboold be performed 
before or after the (Jatakanna)— The msintaiDS that it ehoald be 

performed immediately aber the birth of the child but the Bays it 

shoald be after the 9niT7<r, and the coaelnetoQ is to the eame effect 

The relevancy of this diacajsion here will be seen tboB The sr <T*e*vrv 
lays down in substance the general rate of interpretation that where there are 
two roles and the^ refer to the same eubject matter, they should be so 
interpreted and applied as to avoid as far ae possible the fault of tneonyrvil j 
(see for aiuller diBcossion the Text p 33 &. Trants pp 76-80 and 

on Terse 56) In the present case the application of the is invoked in 
this way by the (objector) Yajoavalkya in verao 37 lays down the mlo 
abont the periods of time when Interest is allowed to accumulate In the 
present versa (< « 50) the rule laid dowu is that a surety who is compelled 
to pay IS entitled to a dooble Therefore the suggestion in tho is that 
the role lb verse 66 should be taken as sabject to or leirAovl prtjuiiee (srVTV) 
to that in verses 28 and 39 so that the doable that the surety is entitled is 
not payable fli ones but subject to the conditions laid down ID verses 38 and 39 
This position has been refuted by tho and the conclusion arrived at is 

that the doable that IS due payable to tho eorety tinder this verse is payable 
ol ^ Hote the following extract from the .SitJsdAiiti 

IvstHnw I tnn '=Tvn‘^f siftVvtnd itvi ‘ srun^niitt v’S 

V ftRV %’riv^i^ i and 

there ho states concloston 3 i,tv ^?vrv?e 

(r 32 a 1 lo Erg Trs p 78 1 28 and p 1. lo 
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child) is (understood as being) laid down (to be) without prejudice 
to the rule about (the period of) impurity. Moreover, if it (*. e. ths 
rale) U understood as laying down an immediate increased payment, 
it being impossible for an immediate (increase) 
5 * PAoe 38. t. e. a calf in the case of the female of a beast, 

it carries us to the payment of the original 

principal alone. 

(To this the answer is) This is wrong. The present text 
wonld be meaningless if it is understood as 
10 The answer laying down a rule as to the doubling only 

(of the prindpal), since the rule as to the 
doubling (for the principal) by regard to the periods of time hsa 
alreidy been established bythetejrP: “Of cloth, grain and gold the 
utmost increase is fourfold, threefold, and twofold.” As for the 
15 female of a beast, even under the rule of Increase by. lapse of 

if there is no progeny, the beast alone is to be returned. Moreover, 
even when some time after the payment of the amount the sure!/ 
comes to an agreement with the debtor, it is possible to have the 
progeny then, or lie may return the female beast along with the 
20 progeny already born before. So there is no force in this objection- 
Again, a surety-debt* is a debt, which is incurred voluntarily* 
rni the payment made by the surety is therefore necessarily • 
voluntary piyraenU And there is no interest allowed for a voluntary 
payment before a demand. As has been s-aidP “A friendly loan 
25 does not carry interest when no demand is made. If it remain* 
unpaid on being demanded, it c.irriea iutOrcst at five per cent 
Tlierefore this text lays down that this debt which originates in * 
voluntary payment (by the surety) even though undemanded‘ wool'* 

' 1 YRjft II. 3^ fc«* above p. TC'* 

a. ^ifero iLeio i» an »Uctn|t at a pov npsn Ih® word ^ 

tompoond t« lo be loWed »• given for tbo plttiarc oHh* , 

not (^rvi)of tlio rV®^ ‘Tt-* fallacy U U»l M;oi»d hf lb* 

word C ire 41 It li. In Fstukrt it 1347 mron "iflmrtUng plvin for 
anotbef” Of It msY ii«%R a friendly Imn—ai It U nrder>t»®‘* 

tbe t«t eiU-l from AVrofct. The Rronhd for lie obj^tlon In *b» t'*' 

I» eappl;*.! by tb* •rrblpn«'«i* middle if i<tre» 

3. Vr Mrtd* 1. lO’A 


t it [ir ibv larvt.v. 



yiijiintalli/a T ft]ltlk8’’ara, 5'6hpliil .— eiCfpUon lo the general rule. SI K 
Verses S8-S7. J 

(at the most) increase in course of time as far as doable, commencing 
from the day of the payment, ia what is ( intended to be ) stated by 
this text. 

This also is wrong. Such a conclasion cannot be drawn from 
this text. The on\y inference dednciWe ia that a double should be 5 
repaid. Therefore, what has been said above is proper t'le. that 
having regard to the force of the text the double should be repaid 
without regard to the rule aa to the periods of time.'^ 


S ulapaoi. 

Yajnavalkya, Ve«e 56. 20 

"Where the surelj or his son has been compelled by the creditor to 
pay the amount, to him the debtors should pay double the amount. 

By what time such double becomes payable, has been stated by 
Brhaspati* : *' When a surety pays on a demand {an amount) which has 
bden vouched for. after the lapse of three fortnights, that amount 15 
(the debtor) is bound to pay “ (56). 

The Author mentions exceptions to the rule as to a double 
payment to the surety which has been laid down (above) as a general 
rule 

•Yajnavalkya, Verse 57. 20 

Progeny in the case of female beasts, three-fold in 
the case of corn, four-fold in the case of cloth, and eightfold 
in the case of liquids^ 

Mitakfehara : — Like the doable, in the case of gold, the 
female beasts &c. should be caused to be returned with interest 25 
as declared above without regard to (the rule as to) time. As for the 
verse itself^, it has already been explained.. The purport is that 
whichever limit has been laid down as the highest (increment) for 
each particular thing, wit!) that increase it should be paid at once by 
the debtor to the surety who has paid (the principal), and without 30 
waiting for any particular period 

1. Ch XI, 44. ~ ’ 

2. t. ». are allowed to a lorety who baa paid the debt on account of the 
principal debtor. 

S. I. e, of YIJB, V 57. 

24 
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10 


When, however, a surety for appearance is unable, at the 
appointed time, to produce the debtor, then a three fortnight’s time 
should be allowed to him for hading out the debtor Then if hs 


produces him he should be relei&ed‘, otherwise he s^hauld be made to 
pay the amount in dispute Vtde the te\t of Katyayana* "A* 
for finding out an absconding debtor, time should be given to the 
extent of three foftorghts as Che faithest iimit U danag that 
the surety point him out, the surety should be absolved 
(however) the surety do not point him out after the lapse of the time 
(allowed), he should bs made to pay the amount guaranteed. Tbisw 
also the rule when he (j e the debtor^) is dead ” 


The same writer* has also laid down,^ the rule prohibiting 
particular persons from becoming sureties t “Not the master, nor 
an enemy, nor one holding a power from the master ; nor one under 
15 restraint, nor a convict, nor even one (who is) of a doubtful character, 
nor also an heir, nor a fruud, nor the resident student, nor one 
engaged on a commission from the king, nor also those persons who 
have entered the fourth* order, nor one who is not competent to pay 
(the amount to) the creditor and an equal amount to the king ** ® 
20 fine, nor one whose father is living, nor a wayward, nor one who i* 
not (properly) known, should be accepted as a surety guaranteeing 
performance by himseU” Sandigdbali one of a doubtful 
ABms'ASTAU, t e one upon whom hangs an accusation Atyantavasins 
resident students, i t students leading n celibate life and specially 
25 known as Natshfhika brahmachdnnah^ 


Here ends the law as tn sureties. 


Viramitrodaya 

Iq regard to a traaeactioo with surety, the Author states specisl 

rules. 

1 Prom his hftbiltly as a surety 2 Verses, 532, 5^3 

3 See BsUmbbatti 

4 Kityayana Versee, 114,115,116 

6 t r the last of the four stages of hfo according totbeAry®® * 
cit VRurv and The hfe of a celibate, boaaeholder, her®* i 

and an ascetic 

6 6eeYa;f) I 60 and llitlkshara tLereojj pp 79S-70i 



TdjHistlly'i *i \lraul^t^t^^iaya^^Laa of iuTthu ^17 

VtT4ta SS-St J 

YajiiaTalkya, Verses 53, 54, 65, 56, 57. 

D&ne, for payment, i e making payment bimtelf, by recorencg 
from the debtor and making over 

3'oreover, Brhaspati’ makes this clear. “Now, one says ‘I will 
prodace (tbia tLao )' 9 another ef^js, *][e 13 a respectable man’ ; the third 5 

says, Will pay the debt’; aod yet another says, *I shall deltrer the 
goo Is ' (40) He first two bovrever, on a failare (by the debtor id bis 
engagement) shoold be made to pay the amoant alTanced at the time ; 
the last two also, on a breach of the engagement (by the debtor), and in 
their absence, their sons al«o (41)**. 10 

He who sa^ 8 , *I shall pro loco before yOD the roan proceeded 
against* be is one kind of surety !□ this way 13 to be connected farther 
oq a’so *1 aliall ]iay*, ao saya aaotlfer ; thas IS it to > 1 * coauetteJ. In the 
espre< 8 ion Arfyau tu ^the first tiro, howerer’, by tiie ase of the word ru, 
'bowcrer*, ii bas been lu heated that of tie first two kinds ol sureties, 15 
B‘)Qs must uot he male liable to pay. *On a failura’, t t , when there 
occurs a discrepancy in the matter of tbo appsarance or the ^co-lness 
Vouched for, the sons also ehall be compelled to pay Thi* conatroetiOD 
follows from the cor)se<i lential ehaoue 10 the ease lofi Xiou. the 
QS9 of the word opi, 'at o' are locludel the ratehee for parment SO 

The author of the Muak‘harfi sste th»t tbo Author further 
expounds what ba I already been atatel lefire. Aa a mater of Net, 
however, the rule stated 10 the first* Terse relates to sureties when 
living 1 the word itaraaya, *o( the other*. meaoiDg of the one gone ahroid, 
an 1 for a sutetr who is dead, th'* rale to stated lu the eecoo 1 verB>, and 25 
that there is no repetition This ts to« priociple. 

Those who Btooi sureties for payoeot, their eons shoal 1 pty ; this 
19 the c nstrnction 
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• Yajnavdliy^ 
Feries 

Among these guretieg, eiaehkdydsrtieshu, ‘those who are honod 
jointly and severally’, dhanikasya, ‘of the creditor’, yathdrucht, ‘ according 
to (his) option’, in accordance as he desires, dadyuh, ‘shoullpaj* 
Ekaehkdyd ‘one image', t e, having one entity m the matter oftb® 
5 payment of the entire debt, under an agreement with the creditor 
insisting thus ‘I shall recover from any one I choojo’, and accepted 
by the sureties In this form, by the eons of the sureties also who conid 
be pursued for the payment, must be paid what their father was liable 
to pay, hut without lotereat ; this has been stated before. (5o)« 

10 The Author mentions the rule regarding repayment by the debtor 

of the amount paid by the surety, /iratiWtlrrfiptra ttl, ‘which a furety 
has baen made to pay &c *, that adoont, which the ‘surety’, prflriWdfti 
prakdiam, ‘publicly’, i e in the presence of witnesses, by the kin. aud the 
like, has been compelled to pay m regarl to the^" creditors, that becooi** 
15 payable in double quantity by the debtors to the sureties This, raoreorsr, 
IB to be observed at the time proper for the increase by doubl-'. (50) 

The interest is to be^tn to run three weeks after the peyffl*”^ 
made by the sureties, vide Ibis text of Brhaspati’ ' “Oce wboleiog 
under a rarely obligHtion, pays when pree ed ms a «>arety (by the ere litorh 
20 after three fortnights, that amount be IS entitle 1 to receive in double 
So also any otlier amount spent by the suretv in connection with tb® 
enretysliip, must le paid by the debtor, as sijn Katyayana* “\Vhete»et 
has been paid by one on account of nuother, wneu j re^bed by the creld®^> 
and proved by wituesses, that amount the surety aboul 1 recover”* 

25 Of the rule stated above 8B to the donbhng, the Author rueut’®®* 

au exception SasantaUl^t ‘tOoetber with the jiro^eiy’ A wotn*^i 
and a beast together make the compound word 'leiualee auJ beast* I 
that given by the surety together with the progeny viz iit the time 
transfer, as much progeny I8 boro, along wiih that the debtor sLin 
30 pay to the surety. Thie is tb« meaning Theworl jrogeDy ** 
indicative by implieatioo of labour according to tlie oiage of ibe tiw^ 

, In the Milak*hjra the reaftog is tantaUh 

‘progeoy itself in the case of femala beasts’. Its meaning is that iu * * 
ca«e of female beasts, the progeny is interest which was agreed to belv*'® 
35 the debtor and the creditor, that ehouU be male over to the eoretf 
the deVor. 

^ 1 Oh. SI 41, 2 Vtrio 6<0 

3 tfi rpnifrM a&d Salapitnl read 
Verge 67. 



Tditavallya’l Vlramltrodaya Sulapisi & MltaksharA— Qici 
Verge S7 J 

DhdnyamtU, ‘corn ic *, whore, whichever i8 the highest inteiest, 
there that together with the amonnt of intereet ehoald be paid to the enrety, 

13 the collective sense By the ose of the word eta, ‘only’, js exclude! 
the calcalatioD of any more interest By the asa tnice of the word eAa, 

‘and also', are added five fold la the caee of corn only, and jo the case of 5 

tiifVee ( the rate of ) increase le not elated here (o V51) 


S ulapant 

To this the Author mentiona an exception 

Tajuavalkya Verse 57 

A woman and a beast make up (the compound) a woman and the 10 
heast debt in the f^rm of these is women and beasts Where women 
slaves or she goats etc have been recovered by the creditor from the 
surety there the surety should recover from the debtor the women slaves 
or the she goats etc together %vuh the progeny also Grom etc as stated 
before All other things at double (57) 15 


THE LAW OF PLEDGES 

In a loin transaction of money, the guarantee to be ofTt etl to 
to the creditor is two foil ti: a surely nnd a pled^je As says 
Narada' ‘ fh** guarantee lo be offered to the creditor is two fold 
(tvr ) B surety and a pledge* Of thes® (the Ij»v ns to) aarety b is 20 
been dealt with the pledge is being described \dhl pedge, 

IS that which is dejmsited t € hyjiotfiecated 
The law of by the debtor with the credito- for Iho nuke of 
pledges (creating) conG le ce for the amount borrowed 

(ibal) 13 an A /7» That moreover, is two-fol 1 2o 
Krlakalah a pl'jd^e with « time limit and Akrtakalah, a plolge 
with no lime limit loich of thes* ogam w tno-f M A pft Igc for 
cn tody and a pklge for use As siys Narada^ A is 

th it which i« dr|>o itcil an I is known lo b- of two kuuk , one for 
(the re Iciuption oO which a tun'* limit is fix«. 1 an 1 the (other) 30 

which i« to lie rciomed until |nvm«nt' Again it ts »iil to l>- two- 

1 tU t H7 

i 1 1*1 Dr Jolly tr«a«I«t«< tLo* Tint to h • l tk It girrft 
(of<»tnyiU ) I* called a pi 
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fold ; a pledge for mere custody, and a pledge for enjoyment At 
the period fixed* i e at the tune of the loan 
Kinds of pledges il=elf e q (with the word) at such and 'uch a 
time CO at the illomm tun festival — this pledge is 
5 to be redeemed by me, oiherwis-* it uill become your^. At the tune 
thus appointed (it is) to be taken away, r c to be taken near ^ bun in 
other word-i'to be redeemed /Jcynm, 'what is to b" given , me^ns 
(ilie act of) giving Until pajm^nt’ i (hadleq'im, means withou 
prejudice to the Deiinnx Udyatah, mejna 6'^^ 
10 * Pagk 39 I e appointed Yai nddtyodqatah, 'fixed unti 

payment' means the tun" for which ^ f 
mterviltor the repayment of the borrowed apioimt, r e for ^ 
the lira" Ins not been fixed For tafe custody i c for ‘'’o 

preserved 
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Verm SS J 

the tjme fixed, that with a time limit Hpsea * the lapse of both Linds 
of pledges limited m time- tis for safe custodj^ and for enjo) ment 
has been laid down The ibsence of a lapse of a pledge withont a 
time hrmt bas been stated m the te^t ‘a usufructuary pledge does 
not peiish ” Therefore by ‘the rule of the remainder the le\t 5 

VIZ I * A pledge would laps * ic " comes to be in reference to the 
ple^lge for safe custody, nnd not to one haring a time limit 

When a lapse occurs whether on ocemnt of the transgression 
of ibe rule of doubling or b) the riolatio i of the condition as to the time 
fixed (by the parties), a fourteen day’s waiting time should be 10 
observed — ? ide the text of Brhaspati* t ir *' When gold is doubled 
or the stipulated j enqfi has elapsed, the creduor becomes the owner 
of the pledge after waiting for twice even days Dunug this period 
the debtor may redeem the pledge by p^yiDg the nraounC ’ 

It may be said ' it is improper to siiy that a pledge shall lapse 1 3 
m the ab euce of circumstances such o-> gift sale tLo* which (would) 
caa«e a cessation of the debtor’s ownership, as aUo m the ab enec of 
circumstances which would create the creditor’s ownership such as 
acceptance, purchase d.c , and also because there would bj a 
di«agreemeiU witli the text of Manu* ttz ‘ ifor, tnoreaver, can there 20 
bo a transfer or sale of a pledge on account of length of time ’ 
Kalasnvirodha—" Accnmul-itioo on account of time ’~-( the pledge ) 
standing over for a long time On account of the Kdlasamrodha 
t e the debt remsnitng over Cor a long time, tierc cannet te (i 
trauyer (na nwargosli) of a pledge, I < there cmnot b* hypothecatioa 25 
With another, nor aho<z sale (na cha vcLroyahl Thus from the 
prohibiiion against hypoducJtjon or Eile (of a pledge) an absence 
of ownership of the crtditor is deducc<l (To this) the answer u 
Bven the act of pledging it clf is considered as a circumstana, 
altl ough coupled wnh a contingent comhtion, creating th» crcJiUr's .16 
owiirnhip The acc (it mix of n pledge al-^o li well known in the 
world as a cirrumilancc, a) o ejujled with a con'nigency, creating 
the crctliior’s oanerdnp 5;o when the araojnt becjm'*^ double 1, 
and a! o when the ap{>oitit*'d lime liai a^nVeJ, the right P»ying 
1 • « lie Cril Lalf «f »tr,e S* S Ci XI 2' 

S Ch ^ Ul 113 
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the amount becomes entirely extinct, and therefore under the 
present text' there occurs an entire c’ssation of the debtor’s right of 
ownership and the cwner'ship of the creditor becomes ab'olite 
Kor moreover is there a con6ict‘ with the text of Manu' For 
5 the text Nor, raoreover» cm there be a transfer or sale of a p ed^e 
on account of length of time lus b*en stated after introducing * 
pledge for enjoyment thus Nor, hovever cm he get inlere t on 
the loan when the pledge is for * And tnere being a prohib tion 
against hypothecat on or i^ale in the case of a pledge for use and 
10 enjoyment, the ere Utor cannot acquire ownership Here al o it bis 
been said, viz “one for enjoyment of profits do s not lapse 

In the case of a pledge for custody, however, WaiiU’ hs? 
stated (the rule) separately “A pledge (for custody only) must not 
be u«ed bv force (md) one (so) using it shall forfeit the interest 
lo Here also it will said hereiftei* There bhall be no interest if * 
p edge £ >r safe custody is used * The text ‘ A pledge whtn doubled 
lap es has been stated with reference to a pledge for custody* 
Thus everything is without a contradiction 


Viramitrodaya 

20 ‘ Fvery tnnoth lo the ca^e of n | ledi^e ro has been staled* , tbr** 

ID regard to plelges, the Aottor states special rules upto 
the chapter 

YaDjavalkya Verso 68 

There, a pledge 19 of foar kinds, as lifTereQliate 11 v th" several el^ 
2 o ineQl’eof character Vinl, time limit anlforru So also Brhaspati* 
pte Ige IS termed land^ij, aol li declared to be of four sons , niovat !e 
immovable , to be kept only, or to be Died , to be re 1 ea«el »t anv t«niv 
or limited as to tiioe , itated in wrttioj; or etip dated (orally) 

• witae*s*B” By reason of its te njj indicate 1 a* to its foor foH 
30 ly regarl to itsch racter, etc , each as the font kin Is such ns 

inmovable, etc, and thns of foir kin Is ‘Slated in writiop** 

C » P cvilentiary sipiort strooper than witn^see s Oth«r tr^ 

1 • # of 'iijs svalkja 

* ”V 111 H3 t t iLe est referred to aboT* 

2 Ch Mil HI 4 69 fnrlber «* 

o Vent 37 at«T« ire p 7C3 1 Jfc 6 Ch XI 17 
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hoird7d7, are to ba loterprated as jsot to cootrad/ct this , this iS {□ 
abort the import. 

If after the pnocipal amoDot baa become donbled tt h cot redeemed 
by the debtor, then the right of the debtor lapoes Kalakrlah, ‘ that with 
a time limit % t e , one for which a period has b^ea fixed, t e ‘it by each 5 
and each a date the pledge 13 not redeemed by me then it I ecomes year 
property by right of ownerships (has with a time limit agreed npon. 

A pledge to be nsed or for custody only of this sort , Kdle, * at the time 
t.e , at the time fixed in that manner, npon the debtor not making the 
payment back of the debt, najyer, * shall lapse % 1 e , will be remoTed ont lu 
of the ownership of the debtor This is the meaning accordiog to the 
H!itak*bara and others. 

The revered Author of the fiatnak&ra, however, maintains that 
this text IB to be difi'erently interpreted as in the cise of transactionS'- 
snch as regarding brooxe, etc , where no agreement was made, there, ta 
withont the consent of the debtor, dealing with the property as his own 
by the creditor 13 not seen generally That interpretation is tbu« where 
the debtor himself Btipalates by a declaration tbn*, ‘ When the amount 
becomes donbled and £ do not redeem the pledge, (beo this (pledged 
article) will indeed be yonrs then after the araoant has become doubled .0 
and no redemption has taken place, (be right of the debtor becomes 
extinct Here the reason is Kdlakfiah, * with a time>limit '—where a 
time has been fixed at which one’s owaersbip will become extinct and the 
right of ownership of the creditor will epring up — snch a pledge becomes 
lapsed by the time fixed. .-> 

A pledge with possession for the enjoyment of the frait, however 
where no time le fixed, dees not lapse even bv thousand years 
* When it becomes donble, it has to be redeemed by me* with snch an 
agreement finally made where a pledge was depo itel by the owner, 1 e , 
a pledge for custody, inch a pledge, when the amunot has become 
doubled and is not redeemed, ]aps-s Doable 1 $ indicative of the highest 
limit of the increase 
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indicative by implication of a particular period of time. Such an 
interpretation, moreover, appears to be better. 

In regard to the expression /jrajwriyei, ‘lapses’, Brhaspati^ 
a special rule: “When the time (for payment) has passed, and interest 
5 has ceased, the creditor shall become the owner of the pledge ; bat before 
ten days have elapsed, the debtor is entitled to redeem it”. Vyasa ®lso, 
“When gold has become doubled on acconnt of the completion of the time 
in the stipulated period, the creditor becomes the owner of the pledge, 
after waiting, however, for two weeks. ” Here the decision is to be 
10 reached according ns the debtor is well placed or is not well-placed, {08} 


S'ulapani 

t 

Yajhavalkya, Verse 58. 

After the amount baa become doubled if the pledge is not ledeeme'l 
by the debtor, then it lapses e g. it becomes the property of the perso® 
15 advancing the amount If a period of time has been stipulated by 
himself, then when that is reached, it lapses, Vyasa states a special rule • 
“ After gold has become doubled, by tbe completion of the interval uadei 
the stipulated period, the creditor becomes the owner of the pledge, a"®* 
waiting, however, for three weeks; during this interval, the debtor may 
20 redeem the pledge by paying the amount”. (58), 


Yajnavalkya, Verse 59. 

There shall he no interest if a pledge for custody 
used, or one for use be damaged. If a pledge is spoiled 
or destroyed it shall be paid, unless it be by the 
of God or the King. 

MitaksharaJ-Moreover, gopyadheh, 0 / a pledge for cnslodg^ 
e a copper pan, there shall be no interest ij* 
* Page 40. case of any use (made thereof). Altbo^S 
the use be alight, even a large (amount 0 
interest would be forfeited, as there is a breach of contract fc'o 
w here the pledge is for possession and use, and the object 
enjoyment, such as e bull or a copper pan, which is pledged 
interestU damaged I e. has been rendered unfit for (being dealt 
in) any transaction, there is no interest. This is the cont^ 


1 Ch. SI. 25. 
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A pledge which has been spoiled, Jiashjah, i. e., has undergone 
deterioration e.g. a copper pot &c. on account of a hole or on account 
of its being broken &c. should be made as (it was) before and 
returned. Here a pledge for custody, if damaged, should be returned 
after it is restored to its former ccnditioti. And if it is used also, T) 
even the interest shall be forfeited. 

A pledge for use if ipoiUd should be made as (it was) before 
and (then) returned. If it carries interest, the interest should be 
given up. When it is destroyed t. e., has perished entirely, such a 
one also should be paid by paying the price. By paying it, he gets 30 
the amount with interest. When he does not pay then (even) the 
principal amount lapses. Vide the text of Narada* : — " If it is 
destroyed) the prindpal lapses unless the loss is caused by fate 
or the king. ” Unless it be by fate (superior force; or the king, 
fate, Dalvaip, i.e, Sre, water, and generally any misfortune &c. 15 
Unless it be without the loss caused by superior force and also by the 
king when it is without any fault on hts part. In case where the 
destruction is caused by fate or the king, the original principal 
with interest or a fresh pledge should be given by the debtor. As 
is said : *' When land is washed off by a stream, and also when it is 20 
taken away by the king, another pledge should be given, or tlie 
amount paid to the creditor. Here * washed off bg a stream ' is 
indicative of consequences of a vis major. 


, Viramitrodaya 

YaJSavalkya, Voise 59. 25 

GopydeiJie/i, ‘of a pledge for cHitoJy*, each as copper, ailver ilc. 
upabhoje, oa beiog used*, ereo tbongli very email, cfddAiht ‘ioterest’, 
altbough large, no, ‘does not* accrue, by reason o{ the traosgresstoo of 
the coQtract. Sirailatly, ecpaWre, *io the case of one for use* e.y., io the • 
case of a cow j.e., where the coflsiderati'oa takes the (orm of eojoymeot S'/ 
and nse, tatAi AApite, ‘is so damaged’, a. has been rendered unfit 
for (being dealt with in) any traniaetioo, for that pledge there would be 
no interest* 

JTafi/n, ‘spoiled’, by being broken or otherwise, has become 
entirely nnfit for (being used in) any transaction whatioerer, rinasi/e, S5 


I. Ch. L ISC. 
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•destrojed entirely’ t «, reduced to destrnction— -by the uae of 

cha, ‘also’, carried away by thieves — by the creditor, the pledge, 
‘should bo paid’, to the debtor. 

The expression ‘excepting when it is dne to a calamity caused by 
5 fate or the king’ la connected with the words ‘damaged’ and « 
other expressions Its import is — ‘ duo to the fault of the creditor’, y 
the ;u 8 o of the word atka, ‘or’, stated before the word ‘damaged , 
the *^expreflsion ‘ unleas caused by fate or the king’ is several y 
connected with the two. 

jQ If, however, he does not give, then the principal amonnt becoiflfl* 

a forfeit vide the text of Narada* “ If it has been lost, the princip* 
18 forfeited, provided the loss was not caused by an nneoen force or 
the king ” f 


Where, however, as compared with the loan advanced, very 
valuable jewels, etc , had h-en pledged and is either damaged or 
deetroyel, there whatever in excess the value of the amount advance 
may be, that the creditor sbonld pay to the debtor, vide the text o 
« hasnati* “If account of lU being need, a pledge le 
worthless, the principal (itself) is lost , if a very valuable pledge ^ 
noiled in that case he must eatisfy the debtor ”, and also vide the te* 
Vvasa ‘ Through the fault of the pawnee, if a pledge consisting 
® 01 the like be lost, the debt together with the interest is acconn e 

fo°r and the creditor is compelled to pay the value of the pledge ” 

The text of Manu' ” The fool, who, without the permission of 
the owner puts the pledge to nee, eball remit half the amount of 

^-nmnenMtionforthouse”. 18 to be used id reference by pledge 

^ftViimralike a slave and the like, where nse 18 anticipated 

for use 0 . the loss ot the entire amount of interest has been 

s^ed Author’ and thus there le no conBict (59) 


30 


S ula^m 

Tajaavalkya Verse s8 

* ,.„atodv such as cloth ornaments etc , or one 
A. pledge for for (being used in) any 

such as a cow etc if or the king, or where it -j 

except in cases of s P gg|onned, should be restored tothe£ledg_____ 

destroyed 

n Oh-I 126 
3 Ch vni 161 
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it was iQ the original So Srhaspati* ‘If a pledge be destroyed by a fatal 
accident or by an act of the king the debtor shall be required either to 
deliver another pledge or to pay the debt (59) 

Yajfiavalkya, Verse 60 

The (contract of) pledge is established by the (proof 5 
of Its) acceptance ( by the creditor) If it suffers 
deterioration even when carefully kept, another must 
he substituted, or the creditor must receive the amount 
(due to him) 

Mitaksharl, — Moreover, adheh, o/a pledge, * e , of the one 10 
for ase aa rrell aa that for custody , SWlkaranat 
Proof of a by { ihe proof of ils) acceptance, i e oae, Slddhlh, 
Pledge proof, of its acceptance and not merely by 

witnesses, and writ'og, nor by (the proof oO 
mere intention As says Narada * ytdbt is said to be of two kinds, 1 5 
vie , (of) movables as well as (of) immovables Both of these will 
be deemed to be established if there is possession, not otherwise ” 

And the result of this is *' In the cas^ of a pledge gift, or sale proof 
of a prior transaction is however strongei*’'* e, in transactions 
which have been completed by acceptance, evidence of a pnor one is SO 
stronger, while the one m which there is no acceptance will not 
have force even though it be pnor And if such a pledge, even 
while it IS being carefnlly protected in course of time, suffers 
asaratam, deterioration, t e becomes msufBcient (as a security) 
for (the payment of) the original pnonpAl and interest even though 25 
not changed (m form), then either another pledge should be offered, 
or the amount of the debt be paid to the creditor 

1 Ch XI SI Here sppKreBtly this text i> cited in amplifientlon 
of tlio exception to indicate the procedure where the ioil or deterioration taker 
place tmder an act of Qod or ei the king that pointing to the diUar*$ liaUlIty ' 
to replace nod not the rm 2 >l 0 r« dcty,whkh fr the prindpai point la 

the mlt itreiied in the abore Terse of TijOaTolfc^n- 
5 See T»ifi H S3«boT*.p 7I8«boTo 

^s«ptlnB/«t* or an order of the king 
eoy nneeeo snperior force ddT call to wlthetand or eonnter «lth 
a},TpTV-~«Ut«i ae an iUnitratien^ carried away by tUerec*, Dr JoUy 
trastlalee It m 'fate’ ej yarada Ch I 
3 Oh LISV 
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Vertt 60 

By saying “ deterioration even though carefully kept it 
hag been indicated that the pledge should be carefully kept by the 
creditor 


Viramitrodaya 

■"j Yajnavaikaya, Verse 60 

A dheh, * of a pledge % smkarandt, ‘ by the acceptaace \ sach as 
of a pledge for custody by deliveriug it over, and of a pledge for use, by 
eojoymsut, 3tddth, ‘is the eatabhsbment and not merely by the 
writing and other means, vide the text of Narada* * “ A pledg®» 
10 however, hae beep declared to bo of two kioda, viz i (of) movables ae 
well BB (of) immovables. Both of these will be deemed to be establuhed 
if there is poseeasion, not otherwise ^ 

By this, in the text’ “ In the case of a pledge, a gift, or a 
etc., the prior alone has preponderanoe”. Proof of possession is stroDge^ 
lb and the cooclnston that is deduced is that a prior one withont poseessioDi 
however, althoogh prior le not etronger. 

Such a pledge, however, rahhyamdnopi, * even while carsfanj 
protected*, if it snSers deterioration in course of time, then another pledge 
shoold bs placed by the debtor, or the amoont of the debt shool^ be 
HO paid to the creditor. The word Apt, * even ’, has the sense of opposi**®** 
In the case of the cow and the like, if it be lost, by a fatal accident, the 
principal becomes lost. Here also the usage of the caste alone is tbo 
authority. (61), 


S ula^ni 

25 Tajnavalkya, Verse 6o 

Adkeh ‘of a pledge’ siddMh , ' the establishment ’ is by^ the 
acceptance » e by possession sod not by mere intention So Vya®^ 
"A pledge is said to be of two kinds via ( of ) movables as well as ( of ) 
• immovables Both of these shall be deemed to be established if ther® i® 
30 possession, not otherwise’ (60). 


The Author mentions an exception to the rnle^ " A ple^S® 
lapses if doubled Ac. ’’ 

1 Oh I 1S9 2 yjjH n 23 Sea above p 

3 Tbo lame verse is sMignfd to Narada, whore it is fonud •* 
1- 13« 4 . Y4jB II 58 (above) 



YAjhatalkya "I 
Verte 61 . J 
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yajnavalkya, Verse 61. 

In the case of a debt contracted on a Charitra 
pledge, the amont must be paid with interest, and in 
the case of a debt contracted on a chattel delivered as an 
earnest, he shall pay twofold. 5 

Mitakshara : — Charitram, conduct i. e. good condact. 

Pledge by a charitra is a Charitra pledge. 
Exception to Upon (the strength of) that whatever amount 
the rule that *a has been borrowed and kept for self or given 
pledge lapses to another. This is the purport. Belying npon 10 
when the debt t^e good faith of the creditor where a ' thing, 
is doubled. ’ even though very valuable, has been made over 

by the debtor to the creditor, and only a small 
amount is borrowed, or, where, relying upon the good faith of the 
debtor, the creditor has advanced a large amount to the debtor even 15 
after taking a pledge of a small value, that amount the king sbonld 
canse to be paid with interest. The pnrport i<» tbU: A pledge of 
this sort does not lapse even though the amount Is doubled, on the 
other hand the amount only should be paid (to the extent of the) 
double. 20 

Similarly, Sa'tyankarakrt&m. Kdra (an act) h the same 
thing as) /varmio (making)'. The affix GAail (vu)i3 used here to 
denote action. ShUca). The making of truth is SatyankArah. 

The augment g‘l.( mum ) is used under the rule of grammar (6-3. TO) 

“ is the augment of and when the word follows.’* 25 
That which is made by means of a Satyanh&ra is a SatyanhCirairta. 

Thia is the meaning intended. When even at the time of offering the 
pledge itself it was agreed thus ni "even when the dleht is tfoahred, 

I am to pay the doable amount only, and the pledge is not to lapse *' * 

then the doable should be caused to be paid. .30 

*Page 41. 

Another meaning (is this)* Where Charitra itself Is the 
pledge it is called a charitra bandhata. By the word Charitra 

1. t. «. tb« wrr wbleli 1, Uie exprMtioa «f uUob, It at«d ie tbe aVi tract 

itnic. i* tba same u vnt. 
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IS expressed that uasaea* virtae koown as npHrmt which is born of a 
bath m the Ganges or of (the psrformance of) the Agnthotra‘. 

Where that {t e. the Chantra ) itself is pledged and money 
18 received, then the doubled amount itself is to be returned, but 
0 there is no lapse of the pledge 

While discussing the pledge, another (kind of loan) is being 
described satyankarakrtamitl. Whatever a thing, such as a ring 
&c has beeu placed in the hands of another with a view to compkt® 
the agreement of sale and purchwe, the double of that thing should 
10 be paid if the agreement is broken Even there, if the person by 
whom the ring &c is deposited himself breaks the contract, he should 
give the thing itself. If the other party comtnits a breach of the 
contract, then a double of the ring &c itself should be returned 

Viramitrodaya 

16 Tdjiidvalkya, Verse 61 

Choxtirtrux^ ‘by c/ari<ra,* by good conduct, handhakam krtamy ‘taken 
as a pledge’, < e., by the creditor accepted to himself a thing of 
valoe, or of a value less than the loan, there the king or tho like shooW 
compel the debtor to pay the amount together With interest When tke 

20 amount becomea doubled, the pledge lapses. 

Charttra, i e , religious merit, where has beeu maje (tho subject of) 
a pledge, there the obligation as a debt, of the religions merit does 
become extinct, bat the money mast be canaed to be paid together with 
the interest. Tbia is the meaning. 

2o Sati/ankAro^*‘eYen when tho amount baa doubled itkelf, the pledg® 

will not become yonrs, but on the other band 1 am liable to psy 
donbled amount itself” — uoder each an agreement when aa article is 

< 1 &Iark this term 31^^ is sometimes expressed at It that 

unseen Tirtue which is a relation sapenndoced, not before possessed, un>or° 
but efllcacioas to connect tho c Dseqae&<.e wi h its past and remote ciusea*' 
to bring about at a distant period or in another world tho relative efl**^* 
All the Vcilic in]nnt.tions laying down the performance of cercmoni** 
sod rituals which do not bear any direct tangible fruit derive force from th*‘‘ 
capaoUy to create this 3r^ 

3 snwfw is tho iniiiatum and maintenance of the sacred fire hf 
oBering oblations to U This le of two kinds f^-ordinary, and 
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pledged ; Dwiffunam pratid&paytt, ‘he most be made to pay the double’ ; 
i.e,, otherwise the pledge lapses. The Sampradayikasj however, coastroe 
it that this has beea Boated by the Aathor tu regard to a position 
which'anees when for the purpose of facilitatiog the arrangement 
regardiog a traoeactioQ of a gi't or a Bale, an article such as a nog £,c. 
has been made over into the hands of the seller, and tbe seller bas 
exceeded the liCiits of the airaogement, he ehould pay to tbe buyer the 
double. If, however, the transgreesiou is made by the buyer bimeelf, 
then he also ehould pay double the amount to the seller. (61) 

S'ulapani 10 

Yajnavalkya, Verse 61 

Chantruam, ' religious merit', such as the maintenance of the 
perpetual fire tx^Hiftc/ra, a batb la tbe Oaases etc —by pledging’ that itsell 
what has been borrowed, that must bo paid bact: with interest 

Where a pledge of small value with the underlakiog "Tnily I shall 15 
redeem this ” has been given, that in tbo tong period is to bo paid back 
double, and must not be sold by the creditor, lliis is the meaning 
Charttrahandhanx is the reading by Vjsvarupa (61) 

Yajnavalkya, Vorso 62. 

A pledge should be restored to the debtor when he SO 
comes to redeem it. otherwise tho creditor would be 
(liable as) a thief. If the creditor bo not available, the 
debtor may pay tho amount to_(a member of) his family 
and take back his pledge. 

Mitaksharas — Moreover, upasthitasya, cf one tcho ha^ 55 
come for redeeming bis j-ledije by jniying the 
iiedempti'on amount, adhinnoktawyah, ifig pUdp: thoidd 
oC ft pledge. }>e refloreJ, bj the creditor, nnd it >houId , 
not be detained out of a gued for intere'^t. 
Anyatha, oMmnv, I. e. if it w not restored, being jiut in the 30 
jwsilion of Slenah, a thief ^ he would be punishable like a thirf. 

When, however, the creditor U after placing ti*e dhanam, 

amount, together with interest kulc, in the family, i, e., in ilw 
bands of bis relatives, tho debtor abould lake bick hi« own 
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[yer$t$ 62, 63. 

S'uIs^qL 

Yajnavalkya, Verse 62 

To a debtor who has come to redeem the pledge, after taking the 
amount together with interest the creditor should release the pledge, 
5 otherwise he would be regarded as a thief 

If the person who had accepted the pledge be not available, the 
amount should be placed t e deposited in his family, and he should get 
back the pledge (62). 

I£, however, the creditor be absent and there are no relatives 
10 o£ hi8 (who are ready) to take the amount, or when the creditor is 
absent and the debtor wishes to pay the am/iunt by selling the 
pledge, then (the question would be) what should be done ? 
(Anticipating this) the Author says 

Yajnavalkya, Verse 63 (1). 

15 Or appraised at its value at that time the pledge 

will remain there without interest. 

Mltakshara ; — Tatkaleti, after ascertaining 
which the pledge had at that time, he may deposit the pledge even 
tatra, there, t. e. with the creditor, without interest 5 it does not carry 
20 interest thereafter, till the creditor restores the pledge after taking 
the amount or cause to be paid to the debtor on amount equal to 
its value 


When it was settled at the time oE (advancing) the loan that 
‘ even if the debt were doubled, a double amount only should ^ 
25 taken, and the pledge should not lapse*, then when the debt 
doubled and the debtor ia not near (the question would be) wha* 
* should the creditor do? Antidpating this, the Author says 
Yajhavalkya, Verse 63 ^2). 

(Or the creditor) may sell (the pledge) in the 
30 presence of witnesses even -without (the presence of) the 
debtor. 

Mltakshara :—>dharamliat vina, tcUhoul the delior^ 
i. e when the debtor is not present, the creditor should recover the 
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Verstt 6S0S j 

amonnt after Viknya, selling the pledge in the presence of witnesses 
and also of his relatives. 

The word wa, or, is intended to lay down th'^' rule of 
distribution in the optional case that would arise It is m this 
way When U has not been agreed at the time ot (advancing) the 5 
loan that ' even if the debt were doubled, the amount only should 
be taken aud the pledge should not lapse^ * then under the text* ‘ a 
pledge shall lapse when doubled dsc * the pledge shall lapse In the 
case of (an express) contract, however, the rule laid down here 
(should be followed) 10 

Viramitrodaya 

* Yajuaralkya, Verses 62 & 63 

To a debtor who baa come for payiog oS* the amoont and redeem 
the pledge Atihh, 'the pledge*, noktavyah, * sbeold be released by the 
creditor, to the debtor, anyathA, otherwise, tbroa{,h coTetoaBDOss for 15 
interest, if it is not released, the creditor, xztUnah 'atbief, le, 
becomes liable to be paoisheJ hke a thief This rale ss to obstroctire 
nOQ'telease is to be aaderetood as be has the power’ The geoeral 
etcaptioa ttz ’’aoless it is caused by superior force or the king* holds 
everywhere where it is fit to be applied 20 

Prayojaht, * the creditor* te, the ooe who advaoced the loan, 
csati, *be not available’, f e , be dead, or has gone eb oad, or has become 
au ascetic , * lu the family *, t e , among those who are entitled to 

take the assets of the ere litor, jq the order commeociog with ' the bods 
and the rest’, dhanam, * the amount *, together with interest, nyciya, .a 
'haviog taken*, i e , having deposited, bis owu 'pledge he should get bact', 

Adhtm dpnuyat (62) 

If, however, there is nooe whatsoever competent to take the assets 
of the creditor who has gooe abroad, then as evalaated at that time, 
the pledge shall remain ratra, 'there*, I e , in the honse of tbe creditor SO 
advancing tbo loan, without (carrying) interest The meaning {s, that • 
when the money is not accepted owing to the fault of the creditor after 
that time interest will not ran 

7)4drana^o, ' the debtor *, at the time fixed for the redemption of 
the pledge, is not near at hand, then the creJilor, sbonld sell the pledge 35 

1 Bee note 4 on pp 708-709 abare 2 Verse 5? 

3 I • it applies vben the creditor taking tdTsrItpe of hli position 
to dictate refatet the deliTery back. 
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su 


Ydjtiavaliya 
Versit OS, 04 


in the presence of witnesses. The rule is, that in such a case after 
taking (back) bU own amount, the balance he should deliver over to 
the king. By the use of the word * oven are included those who 
are entitled to the estate of the debtor. (62, 63). 


5 S'01apani. 

Yajnavalkya, Verse 63. 

If the pledge is, on any account, not given (back) to the debtor, 

then being assessed for its value at that time, it shall remain at that, at 

10 the house of the taker of the pledge. 

When however, dh&ranalco, ‘the creator of the pledge’ is not 
available, then after selling it, the creditor may tal^e his own amount, and 
pass over (the remainder) to the king. (63) 


Yajnavalkya, Verse 64. 

15 When, however, a debt under a transaction of 

pledge has become doubled (by the accumulation of interest), 
then the pledge shall be returned after double the 
principal amount has been received (by the creditor) from 
the profits. 

20 Mitakshara : — Yada, whtn, the amount advanced, 

dwigunibbutam, Ans become doubled, tada, 
The Authormen- tKen, tadutpanne, from the profit, i. «•, from 
tions » special case the receipts derived from the pledge, tadadhaU, 
of a usufructuary after the pledge was made and when dwignpe, 
25 pledge. a double, baa been pravishte, received, by the 

creditor, the pledge should be restored by the 
creditor. Or if the debt has become doubled without possession 
, (being transferred) dtber on account of an agreement at <he 
beginning that ' when the pledge is delivered and the debt has been 
30 doubled you should restore the pledge’, or on account of some other 
reason the amount has become doubled, then, after the pledge hss 
been made over to the creditor for enjoyment, it should be restored 
when the profits recovered from it make up the doubled amount- H 
more be enjoyed, that too should be restored. This text is intended 
35 to lay down the rule that & pledge is to be enjoyed only for pay>°p 
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Ver»t 64 J 

>ffi entirely the original loan together with interest. It ia called in 
)opular language a ' Kshayadhi, a pledge where the liability is 
limlnished.' 

Where, however, it was agreed that possession of the pledge 

was intended only for (securing) the interest, 5 
* Page 42. there even if the amount has increased more 
than the double, the pledge will be used 
only until the payment of the original loam This very thing has 
been made clear by Brhaspati : “ The debtor shall get back the 
usufrocuary pledge the time for which has been matured or after 10 
paying oS the principal amount ; if it has exceeded, then the creditor 
does not get the arnbunt The debtor also will not get back the 
pledge except with mutual conseat.” The meaning of this text is 
thisj That wherein the profits are to 'l>e enjoyed is called a 
usufructuory mortgage or pledge. That moreover is twofold, that 15 
which la intended to pay off the original principal together with the 
interest, and the one to pay off interest simply^ • Of these also, to the 
case of a mortgage which is intended to pay off the original principal 
and the interest, the debtor shall get back the pledge when the 
tiiMfor (payment of) it bteomti matured {PiiTnakotam), t.r., when the 20 
original amount together with the principal has been received by the 
xireditor, then the debtor shall get back the pledge. Id the case of 
the pledge which is intended for reduction of the interest only, the 
debtor shall get it back after paying off the principal amonut. 
Sdmaka is the same as sama (equal), le., equal to the original 25 
principal. The (same) Author mentions an exception to this ; ‘if it 
has exweded .without mutual consent*. It, ile. the pledge, has 
''exceeded, ie. has transgressed the limit le. if the , profits have 
exceeded even the interest, then th* creditor \till not get the ^amounL 
The creditor does not get the principal smoont, I'.e the debtor ihati get 30 * 
back the pledge even without p’yiug the original amount advanced. 

If, however, the pledge has not been exceeded, and U even 
insuffident for (paying off) the interest, then even after paying off 
the principal, the debtor will not get back the pledge, bnt will get it 
only after paying away the balance of interest. Again the (eame) 35 


J. Cf the f* Jitn* ot Knpluh 
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Author mentions an exception to both these rules The text ‘ if it 
has exceeded, &c * has been mentioned as appljing m the alienee of 
a mutual agreement between the creditor and the debtor. With 
mutual consent, however, even i£ the pledge be exceeded, the creditor 
5 may enjoy it until the original principal ts paid, and also (on the 
other hand) even lE it be insuEBcient, the debtor gets it back fay the 
payment of the original principal only. 

Here ends the Chapter on the Recovery oE Debts 


Viramitrodaya 

10 The Author states a special rule in Iht case of a pledge vitb 

poasesBiOD. 

Tl^navAlkya, Verso 64 

If Rnam 4dhau, ‘ a debt under a pledge*, on account of enjoyo«nti 
dmgumdAiitam, * baa become doubled % then when the araoBot r® 
H doubled has passed to him, the pledge should be releated by the 
creditor. This is the meaoiag 

Ibis 18 what is called a KihayddAi ‘a self-elTnciDg pledge *Thirj 
moreover, wouM be so when it bee been so agreed upon by the credllor# 
as it IS based on the same principle as the text of ViibuQ* ttx i "Evea 
SO if the maximum amouat of interest IS paid, the mortgaged article, if 
18 immovable (shall not be returned), nuIesB there be an egreemeot to 
that etTect.'* ,> 

One who IB afraid of an illegality, should release the pledge; vide 
this text of Brhaspati* '‘TTbere the use of a pledge (le contiooe”' 
So after twice the principal baa been realised, (receipt) of the compo**® 
interest and the exaction of the principal and interest, that iB (csHtd/ 
nsary, and is reprehensible '* 

It IB also said that except under a special agreement it does net 
carry Interest. (64) 

30 Uere ends, In the commentary on Y&jSavalkja, 

The Chapter on tbs Recovery of Debts. 
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S'&Iapaoi* 

Yajiiavalkya, Verse 64. 

“When the profits of this reach double the quantity of the amount, 
my plsdge is to He released ”, thus saying when a pledge is offered, then 
when from its income double the amount (advanced) has been realired, 
then the pledge fa to be released and not to he enjoyed. ( 61 ) 


Chapter IV. 


l^HE lAW OF DEPOSITS. 


Yajnavalkya. Verse 65. 

Property which being placed in a box is deUvored 

into the hands of another without being described, is caUed 
a deposit ! (and it) should be returned in the same condi- 
tion (in which it was when delivered). 

Mitafchara i— A thing which holds the things depeslted, 
being different from it, Ib b Vasana, box, a 
Umnidht receptacle, e-g.. a Earanda, &c. dravyam; 
described. property, wasanastha, irWeS w placed in il, 
the particulars ns to the quality and the quantity 
of which anakhyaya, is mthoul being deemhed i. e. mentioned, 

and (after it is) sealed, arpyate,.s<fei;ncrcd, in confidence for safe 

preservation, anyasya haste, in the hand cfnmtUr. that properly 
is called, aupanidhikatn, depoeiUd properly. As saysHaradai 
•■That (property) which being nnd« a seal is deposited without 
beinv connted or known, should be known as an npanidhl ; 
while it is known as nifohopa where it is counted. 

Pratidoyam tathaiva tat, ehouid be relumed in the eame 
eond,lhn. The peroon with whom it has feen deposited, ahonld 
return l.e. restore it back to the depositor in the same cond.Uon m 
which it was delircred bearinc the teals as before. 


10 


15 


20 
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S'filapaoi 

Ya]uavalkya, Verse 65. 

Fd^anam,* B receptacle* to hold the deposit, such as a casket etc, 
placed there without detailing its form, number etc.,- what is deposited in 
5 another’s hand, that is a^pamdhikam, * deposited property That, to/AflUO. 
‘ as it was ’, t. e. marked with the seals etc. should be returned. (65) 


The author mentionsaa exception to the rule as to restoration 

Y^jnavalkya, Verse 66 (1). 

That, however, which has been carried away by 
10 (an act of) the kins', Providfcnee, or thieves shall not he 
caused to be restored. _____ 

Mitakshara : — Tam, thaty deposit, which was carried away 
raji^ daivena, by (an act of) the hng or by 
An exception to Providence e. g. by floods &c. or by- 
15 the rule as to res* taskaraih, and bas (thus) perished, nadSpy^l^' 
toratiou of an he ehall nht' be compelled to reetofe^ Of him with 
upanxdhx. whom it was deposited, vit, the creditor, tii0 

property lost being that of the real ■owner’ hi®' 

. self, provided it (t. e.^ the loss) was not brought about’ by fraud As 
20 says ^arada* : — “U a deposit is lost, together with the property o 
the depositary, the loss sh&Ii be the depositor's. ' The same rule sWh 
obtain, if the loss has been caused by fate or by. the king," unless the 
depositary should have acted fraudulently.” " 


1. SeealsO E&ty&jaa« Vetee S04. ' '' 

2. The word Dhantn here ‘stands for thfrtlebtornvho is the resJ 

owner of the thing deposited;^ The meaning is that if s loss takf«_place nnd«^ 
the conditions specified the lose ie that of the depositor and pf .tbe dep°’t^^^ 
Cf. B. 153 of the ladloB Contract Act. r ^ ^ ‘ • 

3. , Mark the expression — If it were the object of the Anther 
•imply to' indicate direct fraud on the psrt of the bsTlee the «xpr«sr®° 
would have sufficed 3nk tie soffix is porposely nsod wltb • 

viS'W to cover the case not only of direct fraud but of any fraud 
direct or indirect to which the creditor was a privy. 
i Ch. II. 9. 
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Veries 66-67 J 

The Authour mentions an exception to the above rule 

YajnavalkTa, Verse 66 (2). 

When, however, the loss occnrs after demand and 
non payment' the depositary should be fined and compelled 
to pay an (amount) equal (to the deposit) 5 

Mltakshara .—When, marglte, demanded, by the owner 
lE he do not pay, then aEter that time, even lE 
*Pagei3 bhresho, (os'. «. < the destruction occnrs on 
account oE the king &c, the bailee should be 
made to pay to the owner the amount as determined by (the value 10 
oE) the original, as also to the king an eqnal fine 


S ulapani 66 
Yajuavalkya Verse 66 

It when demanded and not delivered, itsMretlio, 'loss’, l e 
destruction lakes place, then he should be made to pay, and also a fine 
the^ kina should take tor himself If it « lost owing to the fault of the 
tne king snoui bailment. then he himself must pay, as 

sa'ys° KSWiyana' ■ By whosesoever fault is the property lost or is takou 
away,L muetbe compelled to make good that amount together with 
interest excepting when caused by fato or tho king (66) 


Tne Anlhor mentions a penalty for (wrongful) appropriation 
Yajnavalkya, Verse 67 (1) 

If he (i e the bailee) of his own will,’ makes a living 
he shall he 'punished, and also made to pay it with the 

increase. ^ , ,, 

Mitakshara -He who, swcchchchaya of hts own will 
1 e williQiit the imrmisuon of t he owner,’ ajlvatl mate, a 
f Atp"s2 1 nottlli . m >P>1"> 

3 to'itorn* lew lb. v. of • Ibmg d.I««t.d ..lb..t .1 

.1 „ f.rtw. fS«J»tU"ie»nk IV I e ) lar.gii.buw 

ewc«r of hU propertt lo Ibo .Icptwit , , 

4 , t witboottlocoBi«fitorr«nmMionoftlieb*tlor 

27 


25 
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appropriates or deals with it by lending (at interest) with a view to 
(make) a profit (out of) the money* deposited, should be fined having 
regard to the extent of the appropriation andalsj of the profit (made 
by him); and he should also dapyah, be made to restore, the deposit 
0 sodayam, together with the inereaze, t.e. in the case oE an appropriation, 
together with interest, and in the case oE a loan advanced, together 
with the gains realised (in the transaction). The (special) rule of 
interest (in such cases) has been stated by Katyayana*, ■ “A deposit, 
the balance of interest, (an article) sold, and (the price of) a thing 
10 purchased, iE not paid on demand shall bear interest at five per cent. 
This rule moreover, U to be observed where there has been (complete) 
appropriation, fn case, however, where it ist lost on account oE 
neglect or ignorance, the same (Author) has mentioned* a special rule 
w?.* — “ Where the deposit has been appropriated and used up, be 
15 should be made to pay (it back together) with interest and an equal 
amount if neglected ; where it (the deposit) has been lost on account 
of Ignorance, be should be made to pay a little less.” * Little less 
Kinchinny(tnam, t. e. less by a fourth part. 


20 


25 
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The Author extends the rule regarding a deposit^ to the case* 
oE Y&chUa &c. 


yajiiavalkya, Verse 67 (2). 

The same law applies in the cases of Yachita, 
Anvahita, Nyasa, Nilsshepa, and (such) other kinds (of 
deposits). 

Mitaksliara!'~When, on festive occasions such as a marries® 
<Jcc. clothes, ornaments &c. are bagged for and taken away it 
(called) a Yachitain * Where a thing is jilaced in the hands of onei 
and by him also has thereafter (anu) t. e. afterwards further on> 
placed in the hands of another with (the direction).' ‘‘(Please) 
it to the owner ” it is (called) an Anvahitam. What is known ft* 
Nyasa is a delivery to a member of the house in the absence of the 
owner and without^ being shown to him, with (the direction) 


1. The origlual word 19 it may also mean a thing 

2. Verse, 606. a. Verso, 607. 

4. Cf. tb© CommodaShn of tbe Homan Xiaw. ^ 

6 There is a mistake in the print of the text on p 43, !• ^ * 

correct reading is *n<J not JS'ya'i© is * 

deposit banded over to some member of the house In the absence of the oWBsr. 
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is to be made over to the owner oE the house, A delivery in his 
presence, however, is a Nikfhepa,. 

By the (nse oE the) word M, and others, are inclnded cases 
Oli deposit Nyastae 5 ,oEgold &c. in the hands, of a goldsmith 
&c. tor preparing a bracelet &c. aa also of mutual baSments' 5 

as e.g. in cases where (here occurs a need of each other with 
words “ you should keep this mine, and I shall keep this yours, 
as says Narada,’ 1 " The same law applies in the case of Yachita, 
Amihita and other such deposits, articles made over to an artist, 
2Vjtdso,and Pratinydsa deposits.” In the case of these .. e. the 10 
Yadiitn 4-c. this very rule i. e. the rule in the case of a deposit, fir. of 
repayment &c.. shoulc?be understood (as being applicable) 

Here ends the Chapter on Deposits. 


Viramitrodaya 

In regard to aVitifepa or dejosit, » title at law, the Author eaji 15 

Yajuavalkya, Verses 65, 66, 67. 

rdJonom, ‘a roceplacle’ euch ns a caetst or the like, 6l to 
hall a depasitel article! properly Ijins there, the ijnnlilll, Ac., 

nadaydyo, ‘«.thonl being declared-, i.e.. without mentioning, nay,.,, 
doer., • iu another’, hand ’, for protection and cnl 0 confilence, nrpyotc, 20 
wh.t-i, delivered’, lodoar'"'-'*-*-”'- ‘ that is called an ncnmrfd. a 
special kind of deposit. 

The ceneral charaeterirlica of a nilshepa deporil, bowovcr, shonld 
1. a 1 .♦.♦•I ViT Norflda'* “Where one, oqI ©r confidence entrosts 

be noted - ,„,,irfnn, it i, eallel h, the wi-e 25 

tie oTlaw” "Of. good famil,. of goal condnet, well- 
ver'eSd’In’law,..,! a tt, Ih-lcll.r,” Ihe.e and other, .t.le l hy Mnnu- ■ 
.,^ 001 ; an ealen.ion of (the qualities for) the eonBdene. being rcpo.ed. 

There nuparMitan deary-.n, -propetl, -bich ba. been dep.ile I 

a. upanM!’ laLc. ’a- it wav’. ..e., arllb ont declaring or ccnnli.g, a. 


Willi 


1. 1- a -I'r"’'” 

tmc auotlier. «•„ 

.. Ch,ii.n 3. Chli.i. e. Cl, Mii.Ifo. 


3. cb n. I, 
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before marked by the seals &c » praUdeyam, ‘is to be returned’ to 
depositor (65) 

There, an upanidkt^ deposit, if either by the king, by Providential 
dispensation such as by 6ie, or by a thief, is taken away, in each cases 
6 the acceptor of the deposit is not to be compelled to make good to the 
depositor 

If, however, when wdr^»/c, * eooght ’ i e , demanded by th* 
depositor, even than adattet ‘ if not given’, and in regard to that property 
a lo«e or deterioration occurs ae being csueed by the Bing 
10 Providence that HpawtrfAi by its value, to the depositor and an equ^l 
amoant as bne to the king, the acceptor must be compelled to pay* 
the use of the word cha, ‘and also’, is included the depositor* 

SuiecMayd, ‘of bis own will*, and not wi\h the consent of the 
depositor, tarn that’, t e , the upantdhi, deposit, dyiran, ‘makes a living 
3o upon’, le, appropriates it by use for making a profit of the interesb 
rdjnd dandyak, ‘he should be pnnished by the king' , 
upanidhm *d*posu’i iodayam, * together with interest he should he 
compelled to pay to the depositor 

Here moreover, Katyayana* states the rule as to interest 
>.0 deposit, the balance of interest, the proceeds of a sale, as 

of a purchase, when being asked for if one does not pay, each arrm 
interest at hve per cent”. 

Manu’ * What was carried away by thieves, or drowned m water, 
as also what was consumed by fire, one need not pay , provided one do®* 
~o not approj Tiate any portion ” Collecting together, » e , taking a little, 
and the remainder he deposits elsewhere, or neglects the entire qaantitj, 
on the ground ‘I am not to be responsible tor it’, then the whole must 
be male good This is the moaniDg Vyasa* “Where the deposit b^i 
been appropriated and used op, he should be made to pay it, together 
30 with interest, an 1 an equal amount if neglected , where it has been lost 
on account of ignorance, he should he made to pay a little le“B ” 

' Manu* “If by false means any man deprives another of hi* 

property, he along with hie accomphcee, shall be publicly pooishcd hy 
the various modes of corporal chastisements, Vadha, ‘ cbastiaemcD^ • 
3a each as beating, He 

1 Versa 500 2 Ch VIII 190 

1 Vijnanclvara assigns Ibia text to Kityjyant, while here 8*6 1“ 
rarSiara iladhava it is assigned to Vyisa BfC KutTiyana Verse, 697 
4 Cb VIII 194, 
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YdAta 4 -c. Ayam, this’. . « , the one etate J m eonnect.on mth the 
upamdd, deposit. vM.h. ‘rule’, . e , the proeedare eeeh a, the liability 
or the noo-liability to pa; on oceaaioee efleeted by the king or fate 
.honW be nnderatool in the case of Idcte and like other kind, of 
deposits Whore, on the oco.sioii of a martrage or like festivity clothes, 
ornaments, etc , are asked for an 1 borroer.d co an undertaking for repay- 
meat, that is die 1 Tachitam AnvahitaUi. »h.n the o-vner tas deposited 
a thine with one. and b, that one alee, (ana) atleraard, deposited far he 
on „ith another under the ^ 

:h ei: a d°e" o,“it -ith\is people »ith the words '(this ..) to be made 
over to he master of the house ’ Uanding over an article to on artisan 

r preran“p -"‘o describing it in hi. presence and 

giving it over to him ifl Nikshepa 

Be the 11,0 of the word Adi, ‘and like others’ are inclnded 
*k la^ 1,1 n nt not raid) and Ilk® others meotioned by Oaotama* 
Ft°®lile® .tal.ng 1 Itatilltiee. uad.r the texf ’ the soea sbonld 
A 1 I naiitama says ” An open deposit a sealed deposit, a loan 
discharge , „„ h„J, ,ud a pledge, wbee lost wilhoel 

h T’lt of b hoZ: (than aot’ravolv.) any blameless person - 
LmI A. articu ■ bron^bt on h.re Me brengb. by paying a rent 

When the 

delivered over to im, prccets to him and in the same 

article been Jbim and not to any ether” 

r:”ro'ht . e , snccesd. .e=h asth, see end like ether. 

He who delivered himself, when dead, and the bailee 
„„l,er”rLk fn'ht snccesser. h,_uiast net he charged hv the king, 
nor by the co„nales of the depositors 

1 .».»meiitae that effect), however, even when 
Dnder a epecia S .ucceesor mav tale place in reg.rl 

the d.pasitor IS living, d.limyto^^ 

to the d dchit ^ (Slipnlaled) time lie, arrived, and the pnrpose 

^ctr^wTen he doe. not dtliv.r altheugh .-led fo r, if the article 1. lo. t 

el ^ „ , 

T VIp r-f " r^rtlynot 


10 
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or even taken awajf (bj any others, then the borrower should take the 
price and ofFer it ’*• ‘ Lost*— even by an act of God. 

Thus m the Commentary on Y&jnavalbya ends 
the Chapter on Deposits 


5 S Qlapant 

Yajnavalkya, Verse 67 

The Aupantdki deposit, if the bailee puts to use without the 
consent of the depositor then he should be fined in an equal amount by the 
king, and the amount also snould be caused to be paid to the depositor" 
10 together with interest 

c 

Yachitani, ornaments &c brought for decoration Where the right 
of ownership is given it is I/ySxa "Where through fear of robbers, king, and 
the enemies, and also for deceiving the Daijudas a chattel is deposited 
in the house of another man, that is called a Nyasa" thus characterised 
15 by Brhaspati' "Where one’s property, out of confidence one deposits 
with another without any suspicion, that is called by the wise 

thus stated by Narada* Tn regard to these also, the rule vie “He is 
not to be made to pay what is taken away by you, ’ is to be understood to 
apply Vyaaa’ states a special rule "Where the deposit has been 
20 appropriated, he should be made to pay (it back together) with interest, 
and an equal amount if neglected, where it has been lost on account 
of Ignorance he should be made to pay a little less.” 

Here ends tbe Chapter on Deposits, 


Chapter V. 

25 OF THE WITNESSES 

'■ Cjt has been said above* that ‘ evidence has been laid down W 

consist of a writing, possession, and witnesses ^ Of these, 
( the law as to ) possession has been examined Now begins 
examination of the nature of (the rules of law as to) witnesses 

1 Oh XIL 2 2 Ch H 1 

3 See note 3 on p 842 above 

4 Yujn II Verso 22, p 743 11 16-18 
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One becomes a (proper) witness by bis actnally having seen 
or heard (a thing), as says Manu' — ‘‘Witness 
Characlenstics Evidence is admissible if (it is) in accordance with 
of witness what has actually been seen or heard (by the 

witness) ' Such a witness, moreover, is of two 5 
kinds, appointed and nnappointed When marked as a witness he is 
called an appointed, and when not marked, an 
Kinds of nnappointed Of these the appointed is of 

witnesses Bve’ kinds and the nnappointed of six, and thus 

them witnesses are of eleven kinds As says 10 
Narada- -“Eleven vat.et.es of witnesses are d.stmgn.shed tn law 
by the learned Five, of them are known as appointed, and the 
oLr Six as unappomted ’ Them ( nrther) class.Geat.on has also 
b-en indicted by the same Author' -‘A subscribing witness, one 
who ha, been remmded a casnal witness, a secret witness an indirect 15 
witness, these are the Bve sorts of appointed witnesses 

* Page 44 

Katydyanl' has described the characteristics of the 

snhsoribmgfnd othe- witnesses (thus) “One who was mv.ted by 

the elarsnt* himself and who has been entered mto the doeameatjis 20 
the Claim and who has been made to remember 

called a subscribing Th*» same 

without the document (being shown to lura) (3il) 

Author has explained the meaning of the expression Made to 
Author ha P (sraantah patrakadrte ) thus 

remember f ' ^ „t estabUslimg a transaction 25 

He, — h -hh tlin bv the eh.mant af.erlh.s) having seen 
WijrnmL evidencing) "the transaction is called here a witness 

‘ 1 To^ 5eei. rrramdrii (572) “ He however, who living arrived 
KtiO nas sub'cnbc os) a witness is a r^sual , 

” tL' same Aut hor pomted^ out a distinct, on among 30 

1 mra'ft". w an er.or m 'la P'l»‘ I" 'h' 

I. .licJd bs m. rs sw'm nsa. aff. ^ ^ 

3 Cb I 149 

6 ^cf^fs 371-^"** _ _ 
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or evea taksQ away (by aay other;, thea the borrower shoaU take the 
price and offer it ‘ Lost* — eveo by an act of God. 

Thus 20 the Commootary on Y&jnavalkya euds 
the Chapter oo Deposits 


5 S ulapaoi 

Yajnavalkya, Verse 67 

The Aupanidfu deposit, if the bailee puts to use without the 
consent of the depositor then he should be fined in an equal amount by the 
king, and the amount also sQOuld be caused to be paid to the depositor 
10 together with interest 

Yuc/nfam, ornaments &c brought for decoration Where the right 
of ownership is given it is “Where through fear of robbers, king, and 

the enemies, and also for deceiving the Duyitdas a chattel is deposited 
in the house of another man, that is called a Kyasa" thus characterised 
15 by Brhaspati' “Where one’s property, out of confidence one deposits 
with another without any suspicion, that is called Ntk’<hepn by the wise 
thus stated by Narada* In regard to these also, the rule via. "He w 
not to be made to pay what is taken away by you,” is to be understood to 
apply VySsa* states a special rule "Where the deposit has been 
20 appropriated, he should be made to pay (it back together) with interest, 
and an equal amount if neglected , where it has been lost on account 
of ignorance he should be made (o pay a little less ” 

Here ends the Chapter on Deposits. 


Chapter V. 

25 OF THE WITNESSES 

Cit has been said above* that 'evidence has been laid down W 
consist of a writing, possession, and witnesses ^ Of thcs^i 
( the law as to ) posseosion has been examined Now begirs sn 
examination of the nature of (the roles of law as to) witnesses 


1 Oh SIL 2 2 Ch II 1 

*1 8m note 3 on p 842 alwre 
A Yttjn 11. Verso S2,p.743U IC-IR 
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Ydjuin,alLyii 

t'ertet 68 69 _ 

according to their caste or class, or all for all (castes and 
classes) 

Mltakshara — Tapswinah men denoted to religions 
austenites t e habitually devoted etc , danas llah, hf erally disposed, 
t e devoted to mating donations , ktllinah, of high families, 
X e born m high families , Satyawadinah trudiful, x e having a 
character for truth speaking dhamiapradhanah, deioted to 
religious ohsertances, and not to observances actuated by Artha and 
Kama , i^avah, straitfoncard, not crooked putrawantah, blessed 
mlhsons,t e with living ^ona , dhananvitah possessed of wealth, i e 
possessed of considerable wealth such as gold etc S rautasmarta 
kriyaparah devoted to ike performance of srauta and smdrta 
rues, x e devoted to the performonceof ordinary and special rites 

Men of this description, tryavarah, not less than thre% 
are (accepted as) competent witnesses Those 
The number of thau whom three will not be below i c lees are 
Witnesses tryavarah, men not less than three t e men 

who are not on this eide of (the number) three 
The meaning is that £or more than this, their number would be 
according to the requirements Without going outside the caste, i, 
uccordmu to casts yathajati Castes such a, iVirdMiaa 
andolherabornoEdescrnding^or ascending unions Among the-e, 
tor the Jfildhdvasiktas, the witnesses shall b» the Jlnrdhavasiltas The 
same (rule) should be obs-cved with reference to the Ambi^hfhas and 
others 


10 


lo 


20 


1 rh. tte. Peru.SarlSes-ends aiun of .11 norldlj • ti*il,c,— 

ara DSama, ^rUa mi Ai»a the aacariag ol rahg.aa peaumaiy, an.l 
j>er<onal cdTacttges 

. 5 a ,r«w ( MardLaraiikta )-«. Ika ' ’ ■* 

la YSjn AchaiSdliyara Varies DO-SS pasa« J ‘ ” 

lagotlan by a BrShmana on a S(tair.j» «>!• i" a>M VsrJiarrnll. Y.jn 

Acbara 01 

a 5 ,y,ra. < tl..!.!O 0 ollh.«..oi.oIltawalaal.Usl r 't." 
lha tamala ol a laitar alasa Tli.ss baTa baan ladi aUd rn % arses J 1 ard . 
at tla Aalaradbrlv. at yljnaT.lliy. fC" ^ ‘ “'JA'io'’ 

..rm.s 5 -,y,n,(rra.l!a„ai.,.l...n.. ■>< .» 

at lb, mala ol. War ardor a. lb Iba tamala from. Imlrr orlrr bra 1 rr. 

( OS-Oj ) Do Do ( p»gci 252-2C0 ) 

2S 
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these witnesses even when they have not subscribed to the document 
“ One (specially) called on the occasion, and one who bad gone 
(merely) by chance, these two (kinds of) witnesses can establish the 
claim of the plaintiff, although they are not entered into the 
5 document (373)’ Moreover “He is called a secret ictlness who 
while remaining c ncealed, has been made to hear distinctly the words 
of the defendant by the plaintiff for establishing his claim (374) 
And ‘ He is called an Indirest tcUnees who, either from direct or 
hearsay knowledge corroborates broadly the statements of (actual) 
10 witnesses (375' ” 

Narada* has also pointed out the six kinds of the 
unappomted (witnesses) * Ihe village, a t-judge, a king ; one 
commissioned^ for (special) duties by the disputants, and one deputed 
by the claimant In family quarrels, members of the family shall 
15 (also) be witnesses ’’ The mention of ‘a judge 'is indicative by 
imp’ication also of ‘a writer’ and *a Salhya^* ‘The writer*, the judge, 
the Sabhyds have, in order, been laid down as witnesses when tbe 
case 13 under investigation by the kmg ’ 

Such Witnesses , of what kind und liow many will (these) be ? 
So (Anticipating such a question) the Author says 

Yajfiavalkya, Verses 68, 69 
Men devoted to religious austerities men liberally 
disposed, men of high families truthful men, men (chiefly) 
devoted to religious observances, straightforward 
25 men blessed with sons and men possessed of wealth (68) 

are to be known as competent witnesses ( providctl 
they are) not less than three, and devoted to 
X performance of S rauta* and Sraarta rites , each respectively 

1 Oh 1 lol-l5- 

2 Vf ^ « * i« another readirg A, Dr Joll/ n»®*^***’ 
il os ‘ one eeqneiatcd «ith the affntt of tho Iv^o parlies * 

3 Seep C36u 4 above 

4 Kitjijana Vtr*e 35S 

5 Scauta and Bnilrta ritee ftro llioio laid down in tbo ferall * * 
f-m|li« 8eo Yujnaralka Aclura Verse 07 end Mjtiiceswara’l 
remarks thetcoQ | p SC7-SCft above 
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YdfiavdlXya *| 
I trttt 65«C0 J 


having a dispute (at hw) with the father, r'’sident students at the 
preceptor’s home, ascetics hermits and the Nirgrantha^ are 
incompetent (to be) witnesses ’ 

Persons unfit to witnesses on account of deprauty have 
been pointed out (by bimO thus “Thieves, robbers, dangerous 5 
characters, gamblers and rogues’ are incompetent (as) witnesses on 
account oE depravity, there is no truth (to be found) m them 
Bun,«-imscJarae(e«(chandah)t e of excitable temper Gamblers 
r e those engaging (themselves) in gambling 

The same Anthor* has pointed out the nature of witnesses 10 
incompetent on account of contradiction “ Should one of the 

witnesses entered on re'eord or summoned by a party depose to a 

falsehood, all of them become incompetent (as) witnesses on account 
of a Contradiction’ 

Similarly the nature of a Swayamukh or a volunteer witness 15 
has been described’ ‘ A volunteer witness is be, who without being 
anpointcd to be a witness, comes of hia own accord to make a 
statement, (and) IS termed a spy in the lawbooks, be does not 


deserve to bear testimony 

The characteristics of a witness (rendered) incompetent on 
account of intervening decease have been given thus* “ When a 
claim has to be proved, and the claimant is not in existence, for 
whom can (any person) bear testimony ? And so such a person 
IS an incompetent witness by rea-on of intervening decease r e 
either by the plaintiff or the defendant -who has to pmve a 
(particular) claim ( by informing hi« witness ) thus you shaU be 
mv witness tor this claim when snc h a one— i e either the plaintiff or 

1 ftW ( '■ ' « hindranc— a ...nl or 

a„.te.wtob.s ,.ao«ae.d all wordlj .ad wilder, ‘taat aak.d 

.ad lire. .. . herald Th. l.ra. h.s '!» followlag aie.a.ags -.a Idiot . 


20 


f.ol,.r.s.a.Mer, wrlho.t . re.lnnal The, lora. .. .1.0 a..d .1 tnae, 1. 
retereac. to J.ia or P.dhi.t „o„hs-. <.ot „.d.ao.ag ^.^p.dica..r^^.t....d. 
towards this sect at one time 

3 asTt -arr IS anotlier reading assasams 

4 Sis text a ...igaod to KStjSi^ by It. Aathor of th. .TOanjH 
Bee Verse 859 Kfine 

5 A«riTiZa 1 1^1 


C Karada Ob I 1C2 
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Not going beyond the class is according to the class, 
yathavarnam Classes, such as the Brahmanss ond others Here in 
cases of Bra-hmanas, Br&hnianaa alone oE the specified description and 
number can be witnes'es The same (rule) should be observed in 
5 the case o£ K'^hatriy&s and others Similarly, m ca^es concerning 
women, women alone can give evidence As says MaJlU : 
‘ Women should give evidence for women ’ 

In the absence of persons of the same caste or class all * c 
the AAirdftdnnsiItas and Brdlimanas &c will become (proper) 
10 witnesses in the cases of all t e, MurdhCitasiUan Si.c , Br&hmanas 
others 

In the absence o£ witnesses of the aforesaid description, id 
order to establish the rule that others for whom there is no objection 
may be (accepted as) witnesses it is necessary to mention those who 
15 a-c not (fit to be) witnesses The«e have been pointed out by 
Narada* as of five sorts — ‘ The incompetent witnesses, too, have m 
law’ books been mentioned by the learned to be of five sorts , (r*« 
witnesses who are incompetent) on account of a (specia) text of 
on account of depravity, of contradiction, on account of a voluntary 
20 deposition, or of on intervening death *’ 

It may be asked what witnesses ajam ore locorapelent under 
a special text ? So the (same) author* says ** Learned Brilunanis 
hermits, aged persons as also ascetics and otherb, arc incompetent 
(«s) witnesses under a special text of law , and no (special*) reiiJon 
25 lb given for this (rule) ’ llermiU i e ^Y&naprastJla^ By 
terra Adi, and others, arc included those who have onj dispute (• 
Jaw) with the father or (such) others Assays S'ankba “Person* 

1 Cl«, VIII 6S :: Ch 1 lb7 

3 ' SDotber rvadiog &.c Id thii Uw ' 

A Adroit, Cli I 158 

' TLe iea9«n wfcj tliv jMrfODS ftferreJ to ib tiii* 
exclakil icttot to li« in tlieir tnltre renanciation of latlhly int«rf»l* * ^ 
render iLem utCt lo iit{i«sr in b court of jnstico Cf Mann VIII 
Dr Jolly 

t One in tli« ll Irl •tBgc of life, llte four tUgee l>«lng ac^» 

A. nfTtw 
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The Author mentions those who are mcompetant^ witnesses 

Yajhavalkya, Verses 70, 71. 

A woman, a minor, an old man, a rogue, an 
intoxicated person, one violent, one against whom an 
accusation has been brought a stage-dancer, a heretic 
a forger, one deformed (70) 

One degraded, a relative, one having an interest in 
the subject matter (of the suit), an ally an enemy, a thief 
a desperado, one who has been found guilty, an outcast 
and the like others are incompetent witnesses 

Mltafchara’— strl, amoman, la well known, “ 

™nor,onewhobasnotnttnmed (the age oF) capae.ty vrddhah, 
an old man, one who la above eighty The use of the term trddJo 
18 induative also of others e g learned Brthmanas etc for whom 
there IS a (special) prohibition in the te-rtst , kltavah, a roguo. one who 
gambles with the dice mattah, an mtoxioaUd pawn is by 
Irmhingetc , unmattah, one tnclcnl > e one possessed by an evil 
•P-t.-bbtsastah 

rirgTvakrr ^ -/"Xt’ 

a forger,! e an ear etc , patltah one degraded, such 

”” ri^Zllkiller em , lpUh ■ « a frienOly relative 

Mthasambandhi, cue haomg an mlereel tn the snhjecl mailer {of the 
1, ) f e Me; matter of the suit which is under investigation 
sunj » « ^ J nartner , npuh, an enemy, an 

sahayah, ra aHy I sahasi, a deeperado, one 

opponent.taskaraha /, 

drThulosS lYrAc Acs 

ol Ibelvat alp 4a 1 1» t"r SHSIg 

mVlI lead 

2 , . Mana VIII 64-67 N.r.av I la-171 

t_ G... sintn on o aboTfl See slse the 


10 


15 


20 
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the defendant 13 not in existence i. e. is dead, and the claim has not 
been proved, in what claim or for whose behalf should one bear 
testimony as a witness ? and thus one ceases to be a witness, on 
account of intervening dpcease. 

o Where, however, the SOU3 have been told by their father at 

the time of death or even while he was in (sound) health, that in 
such and such a claim, such and such persons will be witnesses, m 
such a case one cun be a compentent witness even though there has 
been an intervening decease. As says 173,r3jdQ< i A witness 
10 becomes incompetent on account of intervening decease, unless he 
has been named by the dying man. ” And also, “ Where a witness 

has been named by one while (peifectly) fre& from any disease in s 

claim which is in accordance with the law, even if the claimant die, 
the witness (still) continues to be (a competent) witness in claims such 
15 as for the six kinds of property viz. Anvdhtla and others. ” 


S'filapao}. 

Yajflavalkya, Verse 68. 

/Jjato, ‘strafshtforward,’ t e. not crooked Of this kind should 
tho witnesses be; should bo understood Thus is the connection with wh^t 
20 will be stated hereafter. 


S'ulapanl. 

Tajiiaralkya, Verse 6D. 

Three is tho least t. c. lowest number of whom ore Irt/ooxiri^' 
' not leas than three The rocanine is that they shall be not Ie«9 tl**” 
25 three. Ynthi^junh, ‘according to tho caste &c.' ; to whlcboYcr caste one 
^ may belong, of that caste shall his witnesses bo ; so, of a touchable 

a touchable Or in the case of all, all may be wltnes«e8, since • 
has olwervcd Witness evidence is admissible If (It is) in accords*'^ 
with what has actually been scon or heard (by tho witness)" 

30 moreover. Is indicative as applicable ns a means (of cvidcnce)"^^^ 
meaning Is one Is admissible ns n wHno«s who has evidence tegaidlnP 
subject matter In dispute 


1. ch vnr. ?<. 
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perEormmc- o£ the S'rauU and the Smlrl r.tes the (condition 
re»ardin» the) observation of duties holds equally even lu the case oE 
more than three persons still thes- are admissible as (com,* tent) 

witnesses even in the absence oE a consent Erom both sides, while a 

sin .Tie witness or two are accepted as snfficient only with the 
consent oE both (parties), and thus the use oE the expression (trynenrn ) 

‘ not leas than three ’ has a purpose 

The Author mentions an exception to the text,’ men 
devoted to religious austerities, men liberally disposed ic ’ 
yajElavalkya, Verse 12 (2) 

In the cases of adultery, theft, insult, and a 

Sahasa (a heinous offence), any person may be a witness 

Mltakshara — Sangrahana aduUtry, and other olEences 
the characteristica oE which will be mentioned 
In oiaes o£ later on’ In these cases all persons, whether 
thcEt and other prohibited by special test or wanting in the 
proceedinva even special qualities oE austerities, are compe ent 
persons (specially) But here also, the persons who are incapacitated 
prohibited^aybe Erom being witnesses on account oE depravity 
accepted as wit o£ contradiction, or on account ot a volunteered 
n Jcs statement are not acceptable as witnesses, the 

cans- (oE incapacity) vi the absence of 

(truthEuluess) &c b-ing also appl.cahlc here 

Although on account of the text’ Maliibughter, robbery, 

an indecelentaW upon nno her min’, wife and the two ,poc..w 

oEmsult..ncharc..,efourhn,^^ 

TerverT SieTbecome heinous when they are committed in pnhhc 

(by the <>'r-t!,™teTi;.two^raduhc;;d" 'ti,:; 

ItvS l^n dn'mctly incntioncl in addition to the SlAnsn (or Ileinon. 
ollejiccs) 


10 


lo 


20 
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found out as having told an untruth , nirdhutah, an oul''aste, one 
abandoned by bis relatives 

By the use of the term Adya, ‘ and others are also included 
others who have been mentioned m other Smrhs^ as incompetent 
5 witnesses on account of depravity, contradiction, volunteering a 
depontion, or of intervening decease These (as also) a woman, 
a minor &c are not fit to be witnesses 
^ Page 46 


S ulapani 

10 Yajnavalkya, Verses 70 71 

Theeo t e women &c although possessing the aforestated 
qualifications must not be admitted Ktlatah 'a rogue' one who starts 
betting Eangdoatura ‘a stage dancer , t e one who maintains bimsefi 
upon the stage Suhasi ‘a desperado, one who commits thoughtless 
15 acts dra'^htadoshah 'one who has been found guilty’, t e id elsewhere 
rardMtah an outcaate , one who has been banished from the village 
By the use of the word tdya and others* are included the Srolnyes 
ascetics and others stated in other Smrtis (7D 71) 


Witnesses are known to be not less than three the Author 
20 mentions an exception to this text 

Yajnavalkya, Verse 72 (1) 

When approved of both parties even one person 
becomes a (sufficient) witness, 2 f he is conversant with his 
duties 

25 MitEkshara — Dharmavit one is laid to be contersarti 

lath hts duties who performs the ordinary 
‘ About a wit special rites after (properly) understanding them 
ness sole Such a one even if alone, is a (sufficient) 

witness ubhayanumatah, uhen approved 
30 of both parties By the force of the word api, (ten, €tren 
two (would do) Although under the text^* ‘Devoted to the 

1 « ; lee K&rada 1 167 6ea 848 p 16-20 above 

2 Verfo C9 above p 846 ] SO 3, Y^joavalkya II P ^ 
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performmca o£ the ffrmta end the Smirt rites’, the (condition 
re»ardin.r the) ohservation of dat.es holds equally even in the case of 
more than three persons, still thee- are adm.ssihk as (competent) 

witnesses even in the absence of a eoDsent from both sides, while a _ 

sinole witness or two are accepted as snfficient only with the o 

consent of both (parties), and thus the nse of the expression (fryamra ) 

* not less than three * has a purpose 


The Author mentions an exception to the text,’ men 
devoted to religious austerities, men liberally disposed tc ’ 
Yajnavalkya, Verse 72 (2) 

In the cteses of adultery, theft, insult, and a 

Sahasa (a heinous offence), any person may be a witness 

Mitakshara — Sangrahana, aduMery, and other offences 
the characteristics of which will be mentioned 
In cases of later on’ In the=e cases all persons, whether 
theft and other prohibited by special text or wanting in the 
proceedings even special qualities of oaeterities, are competent 
1 gm also, the persons who are incapacitated 
from being witnesses on acconnt of depravity, 
of contradiction, or on account of a volunteered 
statement, are not acceptable as witnesses, the 
cause (of mcapcity) n.- the absence of 
(truthfulness) &c b-.ng also applicable here 

Although on account of the text’: ■•Manslaughter, robbery, 

an mdeceleut assault upon ano her mao’, wife and the two Bpec.»s 

of insult, such are the four kinds of Hemous olfencos, adn tery with 
women robbery, and assault ore regarded a, heinous offences, sU l, 
the^ V ry offeLs become heinous when they are committed in public 
(^*0 offender) in mere brute force while when committed in 
secret the, are designated by the word, adultery kc and hence they 
h^flicu distinctly mentioned in addiUon to the SdJnsn (or Heinous 

offences'). 


psutsWesaaLajj- . 

persons (specially) 
prohibited may be 
accepted as wit 
nesaes 


15 


20 
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Viramitrodaya 

‘Evidence has bean laid down to consist of a writing, possession, 
and witaessea* «o has been stated above’ Of these, possession baa been 
discussed. Now the Author diacussas the law about witnesses by 
D entire Chapter 

Yajfiavalkya, Verses 68, 69, 70, 71, 72, 73 
ra;;asMi»ja^, ‘men devoted to religions anstenties’, « e as a 
matter of habit devote! to ansteritiee , ddnasildh ‘liberally disposed’, i. f 
devoted to making donations, AultndAt ‘of high families’, *• ^ born 
10 of families free from any taint of mixture 4.c. , satyavdeitfiah, ‘truthful 
men’ t e having a character for truth-telling , dharmapradhdn&h, 
‘devoted to religions observances’, i e. whose principal objective n 
religion , rjatah., ‘straightforward*, i e not crooked-minded (68) 

Those, ( the number ) of whom three is* a lower degree ar® 
lo frjiaimrdA, ‘not less than three*. Tide the text ofBrhaspati* * ‘‘Nm® 
seven, or five, should they be , as aUo foD% or three also”, 
performance, such as the maintenance of tho perpetual fire , a ^mdrfir 
performante, such as the performance of the Sandh}/d worship and 
like j one ever alert on their performance, and perforroiog these every 
dO day 5 yaMd;d<i, ‘according to cisto*, I e. in accordance with the castes , 
thus the couclnsion is that for the MdrdhdtaitHas, the \[x\rdhatat\ht(it\ 
tor the the to be witnesses, for thewomen» 

women to be witnesses. 

In the absence of those of one's own caste or of one’s own 
Jo class, in the case of all dispntants, all t e the jrdrdhdtatiklos > 
as also Brithmanas ^c , who have been stated to be witnesses, to the 
Smrtis of Manu and others, should he regarded as proper witnesses. (C®) 
Women Ac , however, uro not (proper) witnesses. IJdlnh, * 
minor’, one below the age of sixteen, ryifddo, 'old*, more than eighty 
'to years of age , {itainA ‘a rogi ©*, one who habitually gambles with die® I 
matlah, ‘intoxicated’, by apiritaous liquor Ac , unmattuh ‘violent*, sncb af 
by malness Ac , aihtsaslo, ‘pofiesjel’* i c. on account of the curs® 

^ Br&bmiciie Ac. , ranydcatdfr, ‘ a etagr-dancer*, I. e an actor , 

‘a heretic’ i e one outside the orbit of ibe Vedic* religion j '* 
3o forger’, one whose dealings are always franJulent; ei/nfendnyaA, ‘ 
deformed’, I t witbnulaueye ear Ac (70) 

I yijfi II 112 p 743 11,10-18 3 Ui “VII To 

“ nodcr an accttiation, «r nnib r a corse 

4 it not a-cognlslng the Veda* as of autlorlty b qiir®-* 

ffpniyv I 
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Patito ‘desradod snah as a Btamicido U. ■, dplah, ‘a 
‘ralaW, .. e a frreadly relative, arlhatamiandh, ‘mlerosted in the 
satect n-aUe" ■ - sobyeet-matter in f ’P” = > .’f f 

a,.;., 1 . e. one who is '.dLT‘a’ de:'p.,ar' 6 

of the disputant; testonA, » ‘ <one who has been 

one who wilfnlly oanaes ^,,0 told a lie in another 

lenndgoilty.- 1 . e „ho ha, been onlcasted Irom 

IKri;. .0 

the Yadio eoholar, the aseotio d.o. (H)- 

TheAnlhotmentionaan exoepti.ato the rule- stated in >w.m.n, 

minors eto.’ 

„ 1 , i.a.ilterv'i.e adaltery with women; theft, pdrnidye. 

SnnyrnAane, ‘adnltery i. n^.d ^ 

insolt ,_sach a« ti, |,k„ .orwA, ‘all’, i >. even women 20 

frtte’rrt devoid of th", o-M-‘ri: the' ■ 

become admissible as witnesses. This is the meaning. 

„r ibe woid cdn, "and also’, are included persons 
*'‘lhe? onahstalions as elated by Menu and olhsrs, and as 
possessing be known’. By the use of the 25 

implied , ji/.„lhor apse, ally marks the incompelency as 

word tu, Y ,, Jislinguished from women and others owing 

witnesseeof aeeetics h cations By the nse 

to their not '“‘^S V ,„a|„|ta thorn slaled in the tent of Brhaspati 

of the word apt, ' j,, aaja|,ted”. Hero, the 30 

“Both these learned men 1 h mclnded l.y the , 

witnesses added by inclne y ,i,a„,a,ij atated as established. 

word dJya, 'and like o , „.nl,oned in the list, and 

There by the efforts of the parM working for the Unefit of 

as set out in ‘'"“‘"Y . ,, thowing all the laws, nnaffsctel by 35 

(lb. member, of) the rales of parity, both 

(motiTos of) eTfttice. bj 
external and jntern^J* 


1. Ver*«e» 

29 


J Verw 70 atoT# 
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Id this coDDection Brhaspati* says “ A sobacribing witness, one 
caased to be written, a secret witness, one who baa been reminded, 
a member of the fanJily, a mesaenger, a Bpontaneone witness an 
indirect witness, a stranger who has ( accidentally ) witnessed the 
0 deed (1) The hing, the preeidiog jndge, so also the Tillage— thns 
have the twelve kinds of witnessee been declared I will no^ 
declare their distinctive characteristics precisely in order (2) On< 
by whom his own caste has been written, and by whom bis own 
and the father’s name, as also the place of residence has been written, 
10 he shonld he known as a ‘sttbecribing witness,’ Ltkhxtah (3) One who 
has been entered by the plaintiff in oiecating a contract of loan or a like 
other transaction together with the details of the agreement i* called a wil* 
ness ‘caased to be written,* Lekhttah (4) He, who being concealed bebiod 
a partition wall is made to listen to the declaratio'ns of the debtor, and 
lo esposes the falsity of the dental by stating in detail what had happened, 
la known as ‘a secret witness,* Giidhah (6) One who after being invited 
was made a witness in a transaction of loan, deposit, parobase, or the libe, 
and IS repeatedly reminded of it, is termed ‘a witness reminded 
Sm^ntah (0) One by whom lo the matter of partition, gift, or sale, the 
20 community is advised, who is on terms of equality with both partieej 
and who knows the law, such a one i« called ‘a family witDese* 
Kulyahi^) One who being commissioned, hears the slatemenla 
plaintiff and tbe defendant, who is approved of both, and la a respectable 
man, la called a ‘messenger witness,* Ddlahah (8) One who, whiles 
25 cauee is being investigated, appears of bis own accord and declares tna^ 
he has witnessed the transaction is called ‘a Bpontaueonfl witness, 
rddfcAcWiAaft (9) A Witness who when be is about to go abroad, of 
IS lying on a death bed, commonicatee to another what be had beard 
called ‘an indirect withees,’ (lO) Ilejs also called ’an 
3u indirect witness’ who repeats, from bis own heating or from hesre»f» 
the previous statomcnte of actoal witneasea (II) One In whom hot 
have placed their troat, or have commnnicated the baainess shonld ^ 
known as ‘a secret witness,* QudhicKAri^ as also one who is in the mid* 

* of the transaction (12) Inhere the statements of the plafntfffaad t o 
35 defendant hare been heard by the king himself, ho himself may beco®e 
a witness when there is a Jispnta between the two (13) If 
salt has been decided, a fresh trial shonld take place, the Chief Jndjie 
together with tbe assessore, may act as witnesses there, bat not in 
other case (14) ^\here there has been a damage or destroctloQ o 

1 ChsiUrVIi; 1-16 

- Cf tha D* l<n« ««*f estdaQo* «( the preMni sjiteci of proeedsr* 
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Vaztt 68^72.] 

the boundary line around, in ouob a caae_ even without boiug apooially 
appoioted, the village may no doubt be a witneea (15) . 

Without Bpodfying the dUtinotion of a eubaoribiog witneaa and a 
witueaa cauaed to be wrilleu, eleven kiuda of wituesaesa have been 
mentioned by Narada. 

Now those who are iuoompel.at to give teatimouyi One learned 
in the Vedas, a hermit, an aaoetic. The enraged a hunter a 
not having f«\th in V.iJio ritual., the oilman, the blunderer "I 
priest, one eating at one man', plane, the wanderer, the nognate, the .gnate, 
one proceedingona holy pilgrimage, on. proceeding on a sea voyage, the 
"rocer one defeetive, one devoid of a regnlar conr.a of daily conduct, the 

impotent, the dancer, one directing in a dance, the Vr&tye a deserter 

of hi. wife, one who ha. discarded the (.acred) Fire, one .aciflcing for be 
nneacriaceahle, one living on poison., a eoake-charmer. the 
incendiary, the ploughman, the Sudra, one declared to he unfit, one who 
* ly, f n order, one extremely dejected, one 

haa committed oppoaed to the Vedas, one who has cast off 

hU own dntv a IwlL-^born on ^whom tho ceremony of retiremint' from 
hi. owe dnty, a iwm. born .eeamnm- 

‘ C n.ic“drc.“t on. pc.,....d by aa evil .pirit, a tingh.t.r, 

y.odor, on. canei = ^ defectiv. 

the astiologer, on. who.e teeth are rotten, a 

limb, a . j , 1 ^, ,„„„e the vrotner, the eorceier, the 

leper a ‘"“f n^pn/ed to the SVen.e, and Gonoe. th. 

covetene, one mehing'^tho boll perform, one inventing falee 

idol.maker. one b gging by ao apost.led aecetic. If.. roy.I 

religione fl.eb and booee'^ of meo ood beaete. and of , 

p.rsooage th. .. er also of lb. Veda, , th. nearer, on. eog.g.d 

honey m lb, w^ cinsin. dieseneioos. the villein, a low eervanl, one 
eng“g. in a dr.pnte wit“h hi, father, and on. causing mnlnal dissen-ion. 

® ^ ‘ eav.i "The incompetent witnesioe also have in the 

law-boeke been declar ^ ^3, ofeontradietion, (4) of a volonlary 

a telt, on aceonnt < j,„„, (157). The S'rolrijae ond the like 

otatemenl,ond ( ^ ,b, „„ ecconntof depravilyi 

,on aceonnt of oteili in a enit there ie mutml 

“tn;i:t,"r.-gth^^ 

•‘l*e?!.”^-‘°colerat 00' account of cootradiclten (ICO). A vetoot.erjc^ 
" -2. Ch. 1. 167-lCl. 


10 


i20 


iltaJ t«nnla»lla5 
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wilaess 13 one w^iio withook beiQg appointed comes of his oirn TfiH and 
epeaks (161), and a vritness on acconot of an intervening decease is one 
when the plaintiff is dead without his being affirmed ” 


5 


10 


15 


20 


The S'rotnjas and the hke who owing to their intensive appliMtio® 
to the Vedic atady being likely to be forgetful about the facts of the cause 
in dispute, they should not be made witnesses If not made, but if they 
tnow, they certainly become good witoessea. So it has been said “ Both 
these S rotriyaa ahonld be accepted.*’ 

He farther elaborates the S ro/rjyoi, etc. s “ The SVctnyfl^t 
devotees, agei person", and those men who have become ascetics, these 
are declared as incompetent witnesses under a text, here no reason has 
been given ” (158). 


If a creditor while lo anticipation of impending death has slated to 
hia relations that anch and anch a person knows that a debtor truly 
the amonot, such a one becomes an admissible witness even with an 
intervening death. When the creditor is dead, and bis sons baioS 
Ignorant, a canee bad not been put forth, for the reasoD, “Who may 
the witness be” ?, thns one is an incompetent witness onaccooDtOi 
intervening death. Here in the absence of a competent witnese, ao 
incompetent, or a prohibited one may be accepted It ehoald bo 
remembered, however, that one who has emphatically been probibitedr 
must never be admitted. Xbia is as good as said. (72). 


SQlapani 

*Not less than throo shall be the witnesses’ To this the Author 
25 states an exception 


Tajuuvalkya, Verse 72 

One conversant with thei^/tarma, and approved of both (sldcsh 
bo admitted as a proper witness though alone, by reason of tbo epecia 
qualifications It Is not merely by a knowledge of tho Dharma, nor al^® 
*35 because both the parties consent, that only one (man) Is adtnlsslblo a* ® 
witness 

Thus* “Where n witness pure In action, knowing the ZJAari^ 
whose testimony has been tested, even one may bo accepted os 8®^ 
ovldonee, and parllculsrly In cases of heinous offences ’’ so charncterl*®® 
SS In the text of Vyaaa’ by reason of his being ogreed to by both the parti## 
by reason of the varaetty of his speech, although ho hsd not 


1. 6«e slio 5'nf(ifAai»drtts j>. 76 I 18. 
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evidanoB m othei oasea before, aod too olthoogh prebib.ted (on that 
account), becomes admissible as a proper witness 

Narada' “Tbose who have been set out as incompetent witpesses 
Tis. slaves imposters and like others, shall still be wlthesses when the 
rportoce’ of the trial is determined- Even here these are not al 5 
adLssible "Even among them not a minor, nor J 
alone, nor a cheat, nor a relation nor an enemy as they might depose 

falsely” , . . .... 

T j j Tv, teit of Narada* ‘Manslaughter, theft, an 

* another man s wife, and the two species of insult. 10 

indescentassan ton another m ^ 

are the five kinds of “'“"“I. demons offences-why then has it 
included in the „ under the test of Mann- 

been separately mentioned IT perpetrated 

■That act will also bo ca led a ^ 

violently •h^? t„nu„. niaracter of a violent act 

Igeltlftoto^separa^toentionb^ (») 

Tbe Author describes the affirmation of the witnesses 

Yajnavalkya. Verse 13, (1) 

In the presence of the plaintiff and the defendant 20 
the witnesses should be affirmed, (in the following* form) 

Mitafchara -In the presence of the plsintiE and the 
j r j , sattshinah, Ihe mlnases, when gathered together— 
defendant, ' Gautama’ “Tbeyti e the witnesses) 

^Td nt sneak eingly or witbont' being asked,” sJotrW il affirmtf. 25 
should not »'“S y rul, has been laid down by 

s rava;yet, ae follows There 

^irfuTe presence of the plaintiff end the defendant, the judge 

I L 'wporto* pre'«'>‘”C’ "*y 

“ 1 19C 4 Ch XIV i 

6 333 Ere the «■««>'"* of ^'-toldoethUv.r... 

e ,1, v,..« 75 

^ _l.i.kelalheptiat.lp <« 1.17 tor eiipto l»l >»*d 

8 Therm li » ^ „ reriei S4S, 5«, 345 

reiTBHiTCt I 
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should ezamiQO them after assuring them la the manner as kid doTrn 
in the following rule (342): ** In the forenoon, the judge, being 
purified, should charge ihQ dunjdi, their faces being turned towards the 
North or the East, to give true evidence, in the presence of (th^ 
5 image of) God and the BrS-hmanas (344). After having summoned 
the witnesses and bound them down firmly by an oath, he (the 
judge) should examine them severally, (all of them) being men 
of established charactor and acquainted with the facts (of the case) 
in dispute (345).” 

10 Moreover, a rule has been laid down by MahU' for affirminS 

the Brihmanaa and others: "A BrS,hmana should be required to 
swear by the (merits generated by his) truth, a Kfbatriya by (the 
means of) his conveyance and by his weapons, a Vaisya by bis kin®* 
grain, and gold, and a S''fidra by (imprecating on his own head the 
15 guilt of) all sins”. A Btabmana should be made to swear with the 
words — ‘If you tell an untruth, all (merits arising from) your troth 
will perish'j a Kahatriya — ‘Your (means of) conveyance and weapons 
will become futile’.j a Vais'ya— ‘your kine, grain and gold will 
become useless’, and a S'fidra— ‘if you tell an untruth all the sins will 
^0 accrue to you’. 

Here, moreover, an e^eption has been mentioned by the 
same’ Sage; "The Viprds who carry on the business of cowherds, 
traders, similarly of mechanics, actors, and also menial servants, 
'usurers, the judge should treat as S'^lldras”. The use of the ter© 
25 Vipra is by an extension, Indicative, of Kshatriya and VaUy®* 
Actors (Kus'ilavah) i. e. singers , ^ i. 

When (the plea of) a defect in a witness has been raised by 
the defendant, the decision should be arrived at in the same fflanoer 
as is done in the case of detects which are capable of being determined 
30 upon by actual sight, such as minority &c. In the case, however, 
of such as are not capable of being so determined, the point should 
be decided by reference to the evidence of witnesses and the evident 
of general repute, and not by that of other witnesses ; thus there is 
no incongruity, 

1. CluVin. U3. 2. Hnnu Ob VIII. 102, 
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It the defendant, alter having set up a detect in the. 

witnesses, is not able to substantiate It, then he 
* Paee 47. should he punished according to the nature ot the 

° ' detect set up. It, however, he establishes the 

detect, then those persona will not be admitted as witnesses. As has 5 
been said': "If he (f. e. the defendant) do not establish clearly 
the detect in the witnesses, he should be compelled to pay a Bne; 
it the detect is established, the witnesses should be rejected as persons 
unfit to be witnesses”. 

And when after aU the witnesses intended to be by the 

plaiotiS have been found to be t '’ ' d.ferd 

prove his case by (any) other 

hdt the text'— “When defeated, he should be compelled to pay a 
It Is laid down by the law, it the plaiotiE is disposed to be 
inditterentin (the matler ot) establishing the ‘"“‘btulness of his 
witnesses." The meaning is that it he .. desirous (ot establishing 
his case), he should have recourse to other evidence. 

How should a witness be affirmed ? so the Author explains 

Tajnavalkya, Verses T3 (2). 14, T6. 

‘■Those regions (which are) meant for the perpetrator 
of sins and of baser' sins, as also those worlds (which are) 
the incendiaries and the slayers of women 
archiffiren. to aU these shall he go who gives false 
evidence. 73 (2), 74. 

, , iT=rS5:..-aV.r»*r.).!S 

w»> -1 bH„ w 

spealting ) falsely. 15. 

Mi^ksharai-Therasaning is that those regions which are 
3 j r .h. nemetmlors ot aina, accessory and baser ones, as 

'alsotfthe°ioccndiorics and the m urderem ot women and cmdreo. _m 

^ ~ 2. Alio of Vyiia. 
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all'these shall he go who gives false evidence Similarly» whatever 
merit may have been acquired through hundreds of previous births 
all that goes to him who la defeated on account of your (haviDg 
given) false evidence, thus a witness should be affirmed, la the 

0 connection 

This •( Utter ), moreover, should be understood as applicable 
to S'ddrSs as the affirmation by all the sms as laid down in the 
*and a S^hdra by all the pdtakds —has also been made 
applicable to the dicijas who carry on the occupation of cowherds 
10 as has been laid down in the text^ ‘ (dwi]S,3) engaging themselves 
as cowherds grocera&c* The transference to another of the mer‘t 
acquired through innumerable births as also the accrual of the 
results of baser and other sms is not deducible from untruth alone 
Thus this text is intended merely as a means of inspiring awe and 

1 y feaf* { in the defendant ) as says Narada ® By ancient sacred 

texts, extolling the excellence of truth and denouncing the sinfulo®®® 
of falsehood let him inspire them with deep awe” 

Tiramitrodaya 

Now the Author states the maDoer in which witnesses shouU 
2 ) be examined 

■ySjSavalhya Verses 73 74/ 76 
Those attending for giving ©vidonce as witnesses and m thrf 
presence of the pUintiff and the defendant the investigating ofBcer hito*® 
sbadld affirm m the manner hereafter to be stated 
26 Pdpakj-tdm, ‘for the perpetration of bids’ are meant here the 

regions (intended) (or the perpetrators of sins not specifically msoboD* 

viz Bach istho liaurasd sad the Uk0 other pJacee Agntd&n&m ‘for t « 
incendiaries*,* « who eet fire throogh hatred to fields full of crop* 
t a etore bonse, and the like pUcee, idk^hyam ‘evidence’ i r Btateine° 

30 to be made as a witoess* ‘false’ * e not according to fsc 

ye be ‘who states’, ta etdntandn ‘he all these regidns’* atdpno^^ 
‘shall go (o’ 

By the ose of the word ‘also’, the perpetrators of the lower 

kinds of sins and by the several use of the word cAo, ‘and’, are InclQ'te^ 

1 Manacb VUl 88 113 
3 Ott I SOa 


2 Uannch Yin 102 
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Verits 73-75 J 

the perpetrators of grave offences, each ae, the poisoner, one cansiog 
abortion, and the like. 

By reason of tho text': “Whiles sHn, b, (the imprecation of) 

all the sms”, in regard to the affirmation of a sUdra witness, the Author 
sayeiasSrfaiaiti. -merit etc-. The messing is that whatever religionB 
m«it yon may have acinired is ps.t birth., all that shaU perish. 
Narada- . “By the trnth, ehonld a BtShmana be affirmed , a Kshatnya 
by the means of his conveyance and weapons ; by the tine, gram, and 
gold, a Vaisya, and a 3ttdra by ell the sms’’. 

• Sneak the trulh", thus an affltmatioo ehonld bo canoed to bo made 
by a BrauLna, in the form of wealth, vie. -this is the troth’. This, how- 
ever, IS in regard to a Biahmena for whom a middle conrao is j'’'' 

nde the text of Oautama* "Some (declare, that the witnesses) shall be 
charged on oath to speak the trnth. ^hat in the presenea of Gods, 
BrShmana, and the Eoyal Conit, in the case of others than Brlthmanas . 

•By one" IS in regard to the specially qnaliSed. 

rddana. - means :ffiim;t,.‘‘n™h';nirb: 

mat m ’the form of a tench of these By the ‘-'Y^f^ooirthe' Wya 
?‘td b" ffiiLT' Vth= uxt <:! 

'.t r.l gtona me'rits- when the j.dge cans., the affirmation, the paity 
shnntd be made to repeat this -all the ein. shall acern. to me if I make 
a false etatemeat * 

n n,fl of the word f«, * however *. are eicloded the affirma- 
rmbere of ‘SpeakV thus, ehould he 

* fVtrt Brihman^, ‘apeak the truth*, thus a Kshatnya". So 
^Thoso of the Vipias who carry on the bnsinosa of cowherds, 

? . T „ , 1 ,. mschenics, and octors, menial seivants, and osnrors— the 

“at a' s'L^ ■' “ 

Jndge ^ l.k, the S'nlraa. In the case of 

w°i!°t the rnlo ehonld bo underetooJ by discliminatiilg bstveon men 
fr',\\\"fr.'o‘d y.. Wltbont any gnallbcaticn, 

1 ofManaCli VIII 113 
o Ch L 100, B«« abo Slana Ob Mil 1I*» 

]■ S^n.Sci.’j'lt'.'aH’a 

io tl. “ *' -m-’accoidiag to somr, hj th. ti.li. . 

6 r» tb# Btlhtnsoa K»bit»jra and ' ai» 7* 

C*. Cb VIII 80 

30 


10 


15 


20 


25 


7, Cb. VIU 103 



864 


Mit)kcliari-~OalA iy iott-h 


[ YAtnatallya 
I tntt 'J, 7i, 7S 

8 ankha au l LiUhiia “Bjr the bods and gran Jaoas accordin'; to tbe 
orders, the special declartioa aboald he made in the presence of Q'd, 
Brilhmam, and tbo maeters, one rbonld be sfilnneJ by tho touch of tli' 
head of the eons aod grandsotis.’* For whicherer the touch of » 
5 particular thing has been atalei lo other Srorcis, with that 1 e Bhonld he 
aworo XbiB is tbe mcanmg. (73-76). 


S ulapaQi. 

Yajuavalkya, Verses 73, 74 

“Thoso regions (which aro) meant for the perpetrators of sins" 

10 thus tbo Chief Judge should affirm tbo witnesses in tbo presence of the 
plalnlllT and the dcfondanl This, morcorcr, Ins a reference to the 
testimony of a Rtulra Mana* stales a Bpeclsl rule ‘ *bpeak', thus 
should ft Bruhtiiana be asked to swear, ‘spcik the truth*, thus a 
Ksbnlrlya.by the cow. grain and gold should nValsjo bo nfllrmcd* 
15 a Sudra, howcNcr, with all tho sins* ‘Cow, grain* fee i f whotoer*'” 
accrues for stealing a cow &c that sin will bo yours If you fell * 
falsohood. 'With the sins* Kc i « wfilh tho sins stated In thot«*t 
“Tlio “0 regions for the perpetrators of sins i^c jou vrlJl be joined. 
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Mltakshara — He who having agreed to give evidence aa 
a witness, after having been aflSrmed, does not 
On n refntal to depose anjthing. should be made to pay by the 
give evidence the Ling the entire debt (< « ) together with interest, 
debt should be to the creditor, sadasabandhakam, with the 5 
paid addition ofaUnth, t e together with a tenth part 

The tenth part, moreover, becomes the king’s 
property, tor it has ( already ) been laid' down above that “a debtor 
should be made to ( pay ) by the king to himself ten per cent of the 
amount recovered ” 


This (rule) however, should be understood to be enforceable 
alter the 4eth day is reached One deposing before that limit 
should not be made to pay. 


Tha rale, again, applies to those who are not affected by any 
of the calamities, such as a disea e ic Assays Manu' : "A man 
who, without being ill, does not give evidence in esses of loan transact- 
ions and the like wKhm three fortnights shall become 
the whole debt together with a tenth part of the whole. WiOou 
Wngiflis indicative by implication (also) of the absence of ( other ) 
calamities caused by the king or fate 


15 


20 


S ulapaoi 

yujaavalkya Verse 76 

Those, morcoser, who after bciogput to an oath vt “Ihe^ regions 
, .. ain Tint civo c\Wcnce, after an Interval of three 

o°:ini htrlv sho'nld he elpe.M bp the king to paP the =5 
fortnights th f ^ interest and a tenth part In , 

amount of I jp , ^,,1 being bp wnp of penalty, the 

aMilion Mann- elate, n special ml. ' He. to 

klngehould tak ( evidence, happena 

TatA^nirtp InVe":™-.;! a s.cknma.. nee. also cl .be dea.b of a re, all, e. 00 
shall be made to pay the debt and » 5n^ 


1 YtlH It .S P « S5-;C above 
s cl. VIII 1« 


1 Ch VIII 1C9 
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In cases oilier than that of a money debt, special ) 

been mentioned by Mann' for pcrjnty '(He who ^tulty. 

through covetuonsness, ehall be fined one ‘'"™“ • „^ents and 
the lowest amercement through fear, the two middling am 
through friendship four times of that stated before • S 

ten times has been slated through wrath „„e 

through Ignorance full two hundred, and as 

hundred They declare that the wise men have prescribed these 
penalties for per]ury‘ (76) 


One. however, who though ( tally ) knowing everything a«s 
not agree to give evidence through wickedness, for such a one 
Author lays down a rule 


15 


20 


YajnaTalkya., Verse n. 

One who does not {offer to) give evidence as a mtness 
though posiuvely knowing (the facts of 
basest of human beings is equal to a false witness in p 
of sins and ( liability to ) punishment 

Mitakshara —Moreover, yah naradbamah, (Ja/ to"' '’/ 
Sumun trniys. even janannapi, though we 
‘Page 48. kneimny the ( facts regaling the) point m IJ 

sakshyam na dadati, dots not (oiler to) ? 
nidincc as a iritns.s ■ e docs not agree to give, 
tulyah, IS regarded us equal la false trtinesses, m point ot 


the panishment , 

25 The pnnishment for felse wilnc-ses will bo’ 

(hereafter) After pamshing the false witnesses the suit s » 
commenced again And even if a suit is decided, it ehould , 

‘ celled if the evidence comes to be known to be false As says . 

"In every emt where false evidence has beco given the ^ 

30 m eacli ( "uit ) stands cancelled, and whatever baa been on 
pnreaance ot it ) is ( regarded as ) not done 


I Ch Mil 
^ CtuMll lU 


• y»jn I! SI 
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The Author mont.ous tho uataro of the OEfeooe of the witnesses 
called to depose to the point under dec aion when not making any 
statement 

Yajnavalkya, Verses 76,77. 

That which le bound, i. e , aljnated- as being paid to the king is 
a iaM, -a charge', in the shape of «_l.n h 

IS dalndciTiddnft, 'the tenth as a charge ; oge evidence' 

debt inclnding the inters., 

TnVhrftrthC— 

<idpt/ah . 

B, the use of the word <u, ‘however', is eaclnded the payment 
before the forty-sixth day. 

Itmav ha asked, Indeed, for not mating a staloment which is 
It may . So the Aothor statea that this is 

false, how can he b male to ^p 

equivalent * .Lsitirely’, ylnoitnopi, ‘tbcngh knowing’, yoA 

.7/° ® dnJdr.^be whrdo^^^^ 8.» ■<»«• "P‘ 

sdisAyom ^„Uhamah, 'that basest of hnman beings’, 

make a statem * . » > ^fp^fjons ciTiog false efidenee, 

M/.sdAsdinlvi 0 • j ^ ^ 

yilpaift, with the 8 i Ai, ‘emce’, be becomes ameoable to 

;;'r.sjr;» ... .............1.. 

.. — » ... 

Byth. ns.of h word;'';^.^^^ ^..^cr 

by the people. ,t.l,d lo the verses before. There- 

discriminates ^ j,m with a charge of a tenth. If 

fire, ho » „„ub. the p-nalty hereafter- to be 

however, he other penalltes. hnwerer -ill be stated 

mentioned alone will be for 

in regaei to tbe different aobjeclmattetf _ 

T If-, Ihe nsTjoi for a plaiDlitr.Brhaspall says - He, 

In regarl to b P .mi „„„ ,h,„ to be examined, 

howerer haring cttel Wi foitnigbti. losei bis tnit " Tbs nse nf the 
Within thirty »J . . . gf atternatire option in regerJ to the 

rr.u„t. — 

— i-;;77nsnr, *= •'«- ■" p 

2 in rtT*<* ®1 
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Also “ When a plaintiff after haying agreed ta attend for perform • 
iQg an ordeal, does not attend, in such a case the fraad should not 
be allowed when any calamity, either caused by God or the King occurs 
to him. By merely giving np the period he does not become defeated”. 
5 ‘Should not be allowed* i e ehoald be dispelled. Here, according to 
some, the use of the word ddne, ‘loss* before the word 
‘defeated’ is in the sense of a defeat. In the suit, a fraud being liable 
to be dispelled, there cannot be a defeat merely on account of the state 
mentSj for a fault may likely be found even m the witnesses cited 
10 While in the case of statemente the suspicion would bs of a slight degree 
So hold others (76-77) 


S ulapaui 

Yajuavalkya, Verse 77. 

He, who though knowing (the facts), through wickedness does not 
15 appear and attend he should be regarded as equal to a false witness 
jn guilt With the sins and penalties iCatyayans says in regard to false 
witnesses 'A false witness shall stay in the avichi' bell for a year ’ (77) 


How should the decision be given when the witnesses disagree* 
So the Author says 

20 YajnavalkTa, Verse 78 

In {the case of) a disagreement, the testimony of the 
majority prevails , similarly if the witnesses are equally 
divided, the evidence of the virtuous ; if, however, the virtu- 
ous disagree, the evidence of those who are most virtuous 
25 should he accepted ( as conclusive ) 

Mitakshara >— Dwaidhe, m the case of a disagreement, i ^ 
conflict between witnesses, bahunam vachanam 
' Buie m the the testimony o/ (he majority, gTa,hya>m, shuld 
case of a couflict accepted When the di9agre-»ment is bstwefiu 
30 among witneasea those who are equal i e equal in number, th® 
testimony of those who are virtuous should be 
aceepled When, moreover, the disagreement happens to be even 

1 — the Dame of a particular hell a waveless Blatant ccispeel 

‘*ce Yajn III 224 
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amon» the virtuous, those who are gutiavattaraah, most mrtmus 
e aecomphshed bj learning and study and by the observance thereof, 
as also who are endowed with wealth, male issie ic The testimony 
o£ these should be accepted 

Where, however, the virtnous arc few and the others many, the 
testimony of the virtuous alone should be accepted ii* the text', 
“With the consent of both, even one person is (enough as) a witness, if 
he knows the Dharma," prominence having been given tothe superiority 
of virtues What, how ever, has been said about the mcompe ency of 
persons on account of a contradiction, applies to a case where no 
special preference can b- admitted on account of the general equality 
o£ all 
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Now the procedure rogardiog the stalemeots ef witnessee. 

mi •rr-*«n«oTi‘i* fiav 3 “The witnesses sboald give their 16 

There ^ ^ and not eliewhere t this is the 

evidence of w.teee, ev.deoeo, hot it i. olherwi.o as 

rale la ,h, case of the killiog of ..nliat being., 

tegorde immoveab J f j „> ,i,o corpse . in its nbsence, near a 

iTtZ com°e' ) in n ™b« manner ebonl i be be eaamined. W.th 20 
mark ant whenever be m.y have seen with 

an '1 „„embereJ (b, him), that a witnese 

bis nwn ej.s, and ‘ .. Where, in the esse of 

obould slalo in il P counlrj, their presence is uneecnreblo, 

defendsnts ‘’''‘’“8"'® , olstement of hie depnsition. made before 25 
Scb'oUre thTtbree Vede, ehnnld be ..n-.d to be taken.- 

'vena ‘ "What wee seen bj peraone together, that ehonld 
Katyayana ^ diiroreni tranea tione, _ 

le stated a® it wa , .enarately. Where a transaction came to be 

1 abo.a P SIS II 22-21 

2 ' in bU compilation of exlracUlfom K4tj»jana 

3 Bot 3 Tt*i''-t'«wbett«r, andapi-oroprittotoo 
Im prefored the rcadiog as UTT« 

4 Ver*«« 301 - 5^5 
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be examined at a different time ; ao aays Bhrga”. ‘Not one transaction 
means different transactions So* “Their statements as made naturally 
shonld be accepted free from fanlts, when the witnesses have made their 
statements they mast not be questioned by the king again and again.” 

5 What should be done when a disagreement occnra in the state- 

ments of witnesses examined ? So the Author says 

■ySjnavalkya, Verse 78 

Of the witnesses, whether examined by one side e y , hy the plain* 
tiff, or examined on behalf of both sides, where there la ‘a disagreement > 
10 dteaidhe^xe where their statements contradict each other, daAund«» ‘of 
the majority* » c , as compared with the opposite testimony of a larger 
number of witnesses, the statements of witnesses should be accepted 
Where the witnesses are men with qualifications and of equal number on 
both Bides, there by a comparison with the conlrodicting statemente, those 
lo who have higher qualifications, their statements should be accepted 

By the use of the word tu, ‘however’, is excluded the admissibility 
of statements which are opposed to the admissible testimony. Where, on 
a difference of the evidence of the cooteoding parties, there is an absolote 
equality then by the rale staled in the text* “When three witnssie* 
20 for both sides'* Ac an aJjostment has been male before 

Of one’s own witnessee if there be mntnal contradiction, or so 
entire agreement, Chen according to the opinion of MisYu, another kind 
of evidence sbouU be resorted to 

Now, some under tbe text of KatySyaoa vis » “Of the sabscnbiog 

25 witnerses who have been pointed ont by tbe plaintiff, even if one depos^^ 

falsely, all become incompetent witnesses on accoont of an incoogrntty. 
OthetB B»f thit tte potpoii of (fie (ex( of Aatyayana is ffia( of 
when one speaks a falsehood, toother who la equal to him and depoimi? 

« correctly, and tbe third being left atone, there a decision cannot be 
80 reached throngh witness erileoce, while the purport of the present 
text IS that as the remainlog witnesses on the other silo are more tbto 
one, the decision can be reached from their evidence itself. (78). 


1 \er*«aC3 

: r«]ri ir eoc i ir 
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S ulapaQi 

Yajnavalkya, Verse 78 
When there la a conflict among witnesses the testimony of the 
majority should be accepted When the witnesses are equally divided 
the statements of those with better qualifications should be accepted And 5 
If It IS the case with all the stateinente of the best qualified should be 
taken as decisive (78) 


buccefisor 
defeat through 
witnesses 


What testimony of the witnesses leads to success and what to 
a defeat ? ( Anticipating this inquiry ) the Author says 
Yajnavalkya, Verse 19 

He whose witnesses depose to the truth of ( the 
allegations in ) the plaint, shall become successM ( and ) 
sure defeat will be his whose witnesses speak to a falsehood 

Mitakshara — yasya, he ahose, i r of the plamliCt, 
pratljnain, plamt, containing the particulars 
about the subject-insUer, Its kind, raeaaurc ic , 
sak'hinah the mtneszes depose to satyam, as 
ime, t 9 wdb <he words ‘ Tbia is true we 

know , becomes jayi.succrss/’uf 

Of a plaintiff however, whose plamt anptha, 

1 e teslifv in a contradictory manner r g (with the words) This 

e testily m s j 3 ,yah, will be snrr, dhrnvah . e certain 

ho^: oo!”onot'of forgettulness or other (came) the 

wiLsses do not substantiate e.ther the nlHrmation or the negat.on of 
witnesses oo n m such n case the decision slionld lie 

the slip lions in P’ f and the king should 

given by (reeon e m)^otor 1 

T m ^ °,^rdcd as was mven (by the witnesses) spontaneously As 
shonldbercco ded as ™ 1 (the wi.n -s-s ) should 

has been said .nca ' „ f,„„_ .f,„, 

Lei™'A=“ltnes-, have made their dsehmion. a, above Ihry 
should not be qn slion-d again and .gam by the ling 
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Viramitrodaya 

Now the Author mentioua the kind of evidenca which leads to a 
success or a defeat 

Tajuavalkya, Verse 79 

Yasya, ‘whose*, t e of the plsintiCf, praltjndm, ‘plaint’, 
‘the witnessea’, satydm Ardyaft, ‘depose to the truth’, » « speik 
according to the facts aa * ho*, t a , the plaintiff, jayt hhattt, * shall 
become snccessfal * Anyatk&tddtnah, ‘speak to a falsehood % i e i those 
who depose to the falsity of the plaint, yasya, ‘ whoso ' witnesses, tajya» 
* of him *, dhrutam, ‘ snre *, i « , of a certainty, is parajayaJi, ‘ a defeat . 
This IS the meaning 

Some, however, aay that the witnesses, » c , of the plaintiff who do 
not depose to the troth (of the plaint), that le improper In a trial 
at law, all subvensions are to be removed, and by merely non»deposinSr 
a defeat woold be impossible , that is the point 

Here, even as to a matter deposed to by the witnesses, if wilhiQ 

ecveo days a duea«e or a like calamity occots to him, the party wli«^ 

witnesses depoie, gets a \tUaX—ude the lest of Narada*, via “ 
to whom, within seven days of bis witnesses baring eitcd evideDCCj 
) happens (a calamity in the form of) a eicknes*, a fire, or the death c! 
a relative, shall be male to pay the debt, and a fine also ” 

In regard to the elatement of witne'ses Vyasa says “If 
statement (of a witness) is not defective in regard to time, form, age, the 
thiog, country and (he caste, the point at issne may he declared s) 
5 established “ Brhaspatl’ “ He, the statement in whose plaint 
been entirely deposed to by the witoesses, tint man will be (Jeclarei; 
euccessful ( if otherwise, witness eviieoce will not leal toe concIo'loQ 
‘If otherwise*, t e , to the sbseoca of deposing to the entirely* 
This, however, is possible in two ways, by not deposing, as also by 
10 deposing as expectel Another (possibility) is also of four kindv h/ 
deposing to less, by deposing to more, by deposiot to one’s IgnorsBC^^ 
as al«o by depoa ng to the opponent’s case There, in all the c*ies< 
)totot at tfsue remains aneitabliBhed On the other hand, la the csra 
the first and the la«t other means of evidence mast be reported to, 

35 not that by that mneh alone there could be a decision as to t(i defeat 
Now the Btit*>iae&tB of witoesses Thus Naradn’* 
regard to the mattere set oot, a w{tae«4 who ha» come to depose doe» 
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The Author ment.ous ou excepUou to the rule" 
wJlbelue'vho tct^ne^^e conuate the 


“ ears defeat 


10 


depose coosisteotly and w.thoot a datr, that eaouot be as 

evidenee” Some say that where ^o l«P“f * ^■”8. ^ 

10 regard to the porl.ou as to the qu.at.tr, there .u regard to the po.tiou 
of the quauhty, other er.denoe ehould be re.orted to A'oord.og o 
the SampradSya, other ev.deuco may be taken even (if .t he) re„ 
to a portion of the tbin^ 

For, “ where a party's w.tooeeo, depose to less or even more, that 

a oTOfld as nou-evideoce , this hae been declared to bo 
eren may be regarded as ^ . 

the rule as to t„ . cert.mty of falsehood, .s as 

good as not .a.d “ _ i^.t h.a w.tn.se.s who are (thus) 
““f? b3r for°et io the ease ot a statement a, to hf.j, .u 
regard to more than that, ‘t .t“, certamly dec.s.re, so opmss the In 

portiou ’ (auZor of the) Smrt.sara, and ethers, huwersr, hold 

Ihir'a r?w«'d to the eotire cla.m ...o, there should be other evdeuce 

did uot heat this mat • between the ( worde of the) 

being an abience ot ,y,. 

dopoailioo and the ma 

witne..,wh.reaw.ln . irpo t 

he had heard, ‘f " “ nreliability of hi, words, he corl.ml, 

^:::^:t\;:s:;r7;:b;;^,ttedas aw.tness Th.s.sthemean.ng (l-») 

S Tapani 

Yajfiavalkya, Verse 79 

w.. ot whoso plaint his witne-ecs support and declare 
He, the Bubstao (declared) snccesstul. Ho whoso 

■thLs IS true, that m is certain , i.de the text of Vyasa 

■witneses speas oinerw • ,« Narada' Regarding the place, 

“A taleo Ola’””"* “ ,„a„tlty. shape nod kind where there la 
lir;g“r^i;y.‘S wltnt'a Jcluc, Is also worthier, ' (Td, 


80 


25 



874 fllltikstiari — If more gualtfitd tettnmet appfar r Yajnavcdifftt 

I Versi SO 

Yajnavalkya, Verse 80 

Even after evidence has been givenbywitnessesmthe 
matter under consideration if more qualified witnesses, or 
double ( than those first examined ) depose otherwise, the 
5 first witnesses become false 

Mltak^hara — When evidence has been given bj u^inesses 
sakshlbhlh, qualified as (stated) above, Sakshye, 
Exception tn ihe matter under consideration, t e , the 

to the above allegations made by himself (and) ^bich is 

lO contradictory to the allegations in the plamt, 

yadyanye guijavattamah if oth'^rs more qualified, than the first, 
dwiguna wa, or double m number, depose otherietse, anyatha t f t 
in support of the allegations in the plaint, then the first witnesses 
purvasak‘'hmah become fahe kutah t e prejnrers 

16 Indeed this is improper For, after the evidence was given by 

witnesses who were fixed npon as the means of 
An oojection proper proof after their competency was determined 
by the plaintiff the defendant, and the presiding 
officer of the court, to seek after another mode of proof would 
20 involve the fault of incongruity as also per the text of Narada 
*‘When a lawsuit has been decided evidence becomes oselesB whether 
it consists of documents or of witne«se", if such 
* Page 49 evidence was not announced at a former stage of 
the trial Aa the { fertilizing ) capacity of the rainy 
25 season is thrown away on crops which have ripened, even bo evidence 
becomes usele«s in suits whidi have been decided 

To this the answer w when the plaintiff relying on his own 
1 internal consciousness abont ( the troth of ) fi*® 

The answer allegations m the plamt, and thus regarding a* 
30 unreliable the testimony of witnesses who although 

till then are undiscovered as vicious yet as it contradicted the 
p’aint he conceives a defect even m (his own) witnesses, then m 
such a case how can other evidence be excluded ? It has also hern 
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said' : “ He whose sense oE perception is fanity, as also he who has 
been once Eound td have told a lie, that man indeed is a bad witness ” 
e. g. although a detect in an organ such as the eye &c. has not been 
(actually) discovered, still as snch a detect in the organ is (still) 
interred on the strength o£ the knowledge thereat by the disagreement 
with the plaint, sa here also on the strength ot the rule that the 
evidence ot witnesses should be tested by means other than the mere 

examination ot witnesses, K&tyayana* has said “ The truth ot the 

words uttered by witnesses should be examined with the help ot the 
Coancillors. ” 

" When evidence is free from { all ) faults then (alone) their 
words should be tested by the principles ot justice ; and a plaint 
which has been toned to be correct by comparison with testimony 
(so) reaned, is considered as a true plaint , this is the ( established ) 
rale’.’- When aWence in the torm ot* witnesses is ( tonnd to be) 

tree from all faults by retereace to the role* " nor those interested m 

the suit, not friends &c. ” then ( only ) their veerde i. e. the words ot 
the witnesses* should be tested And the testing ot ‘be wmds is 
to he by establishing the truth ot the plaint, vide the text. A 
clause (s reBued by (establishing its) truth ’ From the evidence 
thus reBned, and from the words thus tested whichever (allegat on 

in the ) plaint’ is established, that is considered as a true plain having 
been found as such. This is the 

The meaniuo is that the evidence is considered as true in the absence 
ot any data for inferring a Eault in the aeu.es ( ot perception). 
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■ or it may aliO mttaD, ‘ he wLo« 

’ Jldcnce is fsnlty’. Vijfi5oe5«r., hoTretcr, Ukw it to mean «sa organ 
2. Verse, 340. 

of perception. » 

. iM 4. {. f. new wltne*ses. 

3 rereo. tv-f. 

Naradach L 177* The full test of thl» rale xi as lollowi* 

missBial ew s rwiw a »iiw: l a tcBsi: aessi: e raw: vrsirsiii ii l.~ 

a n«t bo eitmine*! »• wUnessee who are ialefe«tedjn the loU, 

- -r.». 

6 i , ■vr»irfs«« C«t eistnlnfd. 

- 1 wh-o «»« •neeej* In the «»»e k«» « «n dec!ir««l 
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L VtTte 50. 

After having diECUssed the mtnesses cited as evidence by the 
plaintiff himself, how can other cadence be accepted proof ? There 
is no error here. Since by mentioning the rule : ‘‘ He, who having 
adduced stronger proof resorts to a weaker one, 
5 Another objection should not be allowed by the officers of the conrt 
and answer to resort to it again when once the case has 
been determined ”, Katyayana^ has indicated 
the admission of another proof before yet the success in the case ts 
determined, since fresh evidence is prohibited at a period subseqnent 
10 to the determination of success in a case. By stating the rnle^» “When 
a lawsuit has once been decided, evidence becomes useless’*, Narada 
also has interdicted fresh evidence only after the determination of 
the success in a suit and not even before. Therefore it has been 
established that fresh evidence may be admitted on behalf of a party 
15 who is dissatisfied with his evidence even after ‘evidence was given 
by witnesses. 

[q such a state of things if there are witnesses who are more 
qualified than, or are twice in number to, those whose evidence was 
recorded, or if those cited before are not near (and available) then (the 
20 testimony of) these latter alonesbould beacceptedas reliable evidence, the 
rule contained in the test^: “Whatever witnesses declare quite naturally, 
that must be received as evidence acceptable in trials ”, having a 
universal application in all suits* Also vide the text of Narada • 
“When a lawsuit has been decided, evidence becomes useless whether 
25 it consist of a document or witnesses, unless it was annonneed at a 
former stage of the trial”. If, however, those who bad been indicated 
at the earlier stage are not likely to be available, witnesses of a Hkc 
description should be accepted even though they were not mentioned 
before, and not an ordeal, vide the text:® “When witnesses are 
‘30 available a wise man should avoid divine evidence.*' In the absence 
of these an ordeal may be admitted as evidence. After this the 
plantiff must not be allowed to adduce fresh evidence even though 
he be dissatisfied, as per the text of Manu, but the trial should 
be concluded. 


1. Verse 221. 

3. Of Mann Oh VIII. 79. 
6 Of M^ann. 
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' Where, however, the defendant, regarding the witnesses to be 
faulty on account of their disagreement with his own internal 

consciousness, is dissatisfied with the witnesses, in such a case there 

beinv no scope for a defendant to addnce evidence, the (veracity of) 
witnesses should be tested by the occurrance of any calamity, either S 

on aecoont of the King or Fate, within the interval of seven days 

In such a case, moreover, if they are found to be vicious they should 
be made to pay the amount of the loan in dispute and should also 
be punished, having regard to the amount of the claim <=■’1™''- 
If, however, no fault is found, the defendant should rest satisfied with 10 
that much, as says Ma,nu' i “He. to whom, withm seven days of 
his witnesses having given evidence, happens (a calamdy in the form 

oDasiciness, a fire, or ^e death of a relative, shall be made to pay 

the debt and a fine also". This moreover. f „ 

aueateeptiontotherule’ "He whose 

of a pJnt shall be auccessful” in referrence lo the defendants. ^ 

Some explain the text -'even after witnesses have given 
, , a „ ^ that after the mtnesses cited by the 

P““^°de;:edJ^voumb^^^^ tbfe'ttL'r 'X 20 

•Pane 50 witnesses establishes the opposite of what was 

° ■ aaid by the first witnesses, then the witnesses of 

. ..... .. k. nnnsidered as false. This is wrong; because 

the plaintiff rame ^t be called upon) to addnce 

It would a i, he who affirms a point (which is) 25 

evitoce. (““d)’ to opponent, who affirms the neyarian thereof is 

to be proved (aud) his op^ ‘h' of the) proof of the 

thedefendant. Hers, relative upon the proof of the 

Tc^mwld 'aO the 

■ Ch.VinnJS^ 

•» Of ^ „ 

a. r.It ‘tot Ma. ,t„ .I..I . «-Ui. lUvc vvi.t.. 

hth.llb.torf.af' r-'’' I . i„, Ik, B.rf.a «t rtovtl 

^?t\lrr.oT:^tuai.a.via.ar.A.. 
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impossible to be ascertained by witnesses and other (means of pn»f) 
and hence it is pioper that the burden should he upon the p 
alone 

Aloreover, it is a universal rule that the burden o£ 

6 regulated in accordance with (the nature o£) the auswer 

res judwala and 'special exception’ are set up as a combine p . 
de£endant should exhibit proo£ , m (the case o£) the f 
the plaintiff (should exhibit it) In ^towever, 

however, it does not become necessary (at alll i'cve , ^ 

10 will the burden he on both in the same trial, vide the ^ 
one amt the burden o£ proof cannot he on two litigants 
the auggeation^ that defendant’s witnesses shoul ( c a , 
testily when they are more qoaliBed or double, (m 
13 improper 

15 It may be said again’ (granting all this) where 

both comiog as plaintiffs, each saying 'I got this as loheri ® 
a (deceased) relative’ 'I got this as inheritance £rom a ( , 

relative’, without having ascertained the priority (of t eir 
to the point of time, m such a case when there are . pyU 


20 


25 


lO inu pyillfc Ul tllUie, JU OUtiU i» vvaov .....rr-. — 

both sides, a question might arise as to whose witnesses 
? uwi,e.n two 


Bhould 

be accepted, having regard to the text^ “When Jjyggges 

quarrel for a point, and both have witnesses, t e 

of him who sets up a prior claim should be hear i 

rule deducible would be that the witnesses should be 

him who first appears* as a complainant ? And the P**® ,^^^6 

(contained in the test) “ Even after witnesses have given e 

&c ” IS intended as an exception to it And therefore when — . 


1 Of verso, 190 

2 r» fts to tlio meaning ot this text ol Yajnavalkja 

3 It may be noticed that thu objection u raised after the refc a 

the last objection, by reference to the text ^ &.e The objec ' 

admitting this to be correct, what »£ both the litigants aro placed m the P® 
of a plainliff-4 In sneh a case, he maintains that this text should app'Ji 
this too has incsvara 

4 ,, f 
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Vtrse 80. J 

a case) the witnesses o£ both the prior and the second complainant 
are equal in merit and nnmber, the witnesses of the 6rst complainant 
alone should hr examined ; where, however, the witnesses for the 
later complainant are more meritorious or ore double in 0 '™°'='', ^ 

then the witnesses for the defendant should be examined. And thus o 
there would be no necessity for making a negation a sidhya, os both 
parties here set up an affirmative case, and as also the answer is of a 

kind diSerent from the four varieties' of an answer, and thus there 
is no (necessity for the) adjustment' of the burden of proof. And 

as even according to the SiddMurm the same plaintiff may be put 10 
to a double proof in the eame trial, so there would be no contradiction 
in the plaintiff and the defendant being put to two proofs 
(respectively). 

(To this the answer is) :-Even this the great teacher' does 

not admit Such an import is not obtainable either from the express 15 

or implied meaning of the term eren jopO m the text : £f«n after 

the witnesses have given evidence. So enough of prolixity. 


Viramilrodaya 

l.rr.”'..t.r.’ Kaw the Author etate, the rate wh.a they appear 
sep&r&tel; 

YajSavalkya, Verse 80. 

Sihhlhk lUikya <‘l-upi, ‘e>eu wheu evidence has been givea by 
• *nr» aa compared wUnesses bstler quelifiei 

witnessee’, end « double the 

mentioned •olh.r-l.e' i. .., eoalr.I.clory lo the 

number, i. W'l ^ J parra.di.lInvA, 

wun.....eaamlneab.ft ^ .,.1,,. ;. ... f.l.e Jepoaente, .y»A. 'liecome'. 

; 'r rmu^rd’ mt. •nr’, in the «,e of caa, 

prepoaderance in anmb.t ha. been properly adjuitel. 


S«ep. e6l. bnw. 17-I». 

e! Cr.rwv.<vwS™nelv4cnr.tO«abov.. 

n litre eoil* 

4. 
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This, however, before the decision is reached. “When having 
abandoned strong evidence, one resorts to weak one, he shoold not 
again be allowed to resort to that evidence when the members of the 
Court have 6ome to a decision as to the success { in the proceeding)”, 
5 this text of Katyayhna’ having an application after the (result as to the) 
saccees The weakness of the evidence being expressed by the word 
tyaktv&, ‘ having abandoned *, as indicative of a deliberate abandonment, 
points to the weakness also of the evidence indicated before, and so le 
the piobihitioo. (80). 
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yajnavalkya, Verse 80 

After the witnesses have given evidence if those superior in 
number or with higher qualifications depose to the contrary, then the first 
witnesses are (to be regarded as) false witnesses (80) 

False witnesses have been indicated The Author (now) 
mentions the penalty for these 

Yajnavalkya, Verse 81 

The suborner as well as the (false) witnesses should 
be separately punished with a fine double the amount 
dispute A Brahraana, it has been laid down should be 
banished 

Mltak^hara • — He who by pecuniary bribes &c prepare® 
false witness’s is (called) a suborner, kutaKr 
Punishment for Those, sak^hmah cha, witnesses also, who 0 ^ 
false witnesses thus false, should each separately be punisbc 
with a dandam dwigunam, Jine double the 
amount, vivadat, tn dispute, t e that which has been prescribr 
Jor (the party suffering) i defeat in the case of o defeat in the suit 
A Brahmana, however, should be vivasyah banished, * (• expell^ 
from the kingdom, (and) not fined 

This rule, moreover, is to I)’ observed m cases where special 
motives «uch as covetouoness dc , do not appear, as also wh«*' 
witneshcs are not habituated (to perjury) When, however. & spee^ 


1 N erw, .21 
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motive such 03 covetousness or the like is apparent, or the party is 
habituated, the rule has been laid down by Manu' "He who 
commits perjury through covetonsncsa shall be fined one thousand 
(panas) , (he who does it) through contusion’ (should be punished) 

in the (punishment laid down tor the) lowest Soto , (it he does it) 

throuKh tear &o the punishment should he (the same as tor) the two 
middle (Sahasas) and (it he does it) through (teehngs of) tciendship, 
four times the amount ot the lowest SAKasa (121) He who does 
It through lust shall pay ten times the nmount for the lowest Sdhasn 
(but), he who does It through wrath, three times the last (of the 
Sahasas), (he who does it) through ignorance full two hundred , 
but (he who does it) through childishness one hundred (panas) (1—) 

Here, «i«uusnMS (Lobhab) means greed for money Confmon 
(Mohah)— a distorted impression Fear (Bhayain^cute tear 
Fnendshp (MaitrO-excess ot attachment Zore (K<lmah)--deBire 
tor an mteroonrse’ with a woman irrart(Krodhah)-non to eration 
Ignorance (Ajrianam)-indistinct knowMge Chdd.ehntee (Bdlis yam) 

, 0 non-eoUeneement o£ knowledge By thousand ie are intended 
(to be indicated) the copper panas 

Similarly* ■ A just king should, however, fine and banish 
^ (men of) the three (lower) ordirs* who give 
• Pane 51 fnl'= evidenc” , a Brahmana he should (only) 

® banish ’ This, moreover, is applicable to (a 

cl 1 u .„.l rnirencc). 08 the present tense has been used in 
^se ot) a habitual (otten^, ZAree rfnssea (trin varnlu) 1 e tho« 25 

the term. order, should be lined a, before. 

“r'"Xd(nmva,ayet) ,e should I« killed, as the worilprnirdsn 

‘thcTitme ot an Ir/An s'lWm teM There also the (jeirtienlar kind 
the „[jot the lip or the tongu», or depnration 

0 the Me should be oberved by regard lathe subject matter of the 

of the life sli nuc.tioi) A Brilimaiia, however, e’lould 

bTcS ondTu iied 1 e r ape M tmm the_ kingdom Onejm^ 

r"cr\in 121-1=2 ■ 
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vrhom clothes have gone is a virhsah. Having prepared the causal 
form indicative of ‘one v^ho cau<«es (a man) to be withont clothe^, 
the present form is obtained by dropping' the ft — by analogy to the 
rale (in the Tdrtika) : "When there is a sa65x at the end of words 

5 ending in f the change that takes place is the same as that which 

takes place when the suffix ^ is at the end” ‘Should make naked 
is the meaning. Or, that m which one lives is a r<l-?a { ^ ^ ^ ® 
bonse. therefore would mean-should demolish his hoo'^ 

Even in the case of a Brihmana, when no special motire such 
10 as covetonsnca- &c, ia known, nor a habit, only the fine speafied in 

each place re'pectively (is to be imposed) In the ca'e of a habit, 

however, there is a pecuniary punishment, as well as banishnaen^ 
There, also, the rule ns regards the several punishments of rtcasana, 
stripping off of all raiments, demolishing the house, and banUhmeDt 
15 from the kiagdom, should be observed having regard to the 
surrounding circumstances snch as the ca^te (of the party), the amount 
S.C. U when no special motive snch as covetousness &c. is known, 
as also when no habit i« found, in the esse of perjory regarding » 
small claim, even for a Brlbmana there will be a pecuniary pomsh* 
20 ment as is the case with a Kshalnya Wheu, however, the daim i» 
a large one, banishment from the kingdom is (the pacishment'* 
Here m the case of a habit, the rule of Manu should be observed 
even in the case of all 


1 » e -i^ui P’" srtls¥Jnf| p- ” ( Kn» at ?iti5V) 

portioQ of a word, be<^Diag witi the last among tha Towela in the trer^ ** 
called p It 13 that portion of a word whicli ia inclnded between the 
letter and the nearest TOwel. # y in the portion 55^ is i?, as at ® 

in psifeti., the portion ij 

^ or “ 3ir=TrT^ Jli«r%5?r ” ( h: Msi'*' ) — *■ When the fet«e » 
that of 8nrpa«iinp, the euffiiea ^rpt^and need, Can«aL 


Here the formation of the word is eiplaiced aa follows • 

t e ‘honld depriTe him of hia elothea wTl’fip would be fiVRUniplj hut the 

31^ in u dropped by analogv to the mle m the ca«e of the 315^^ 

contained in the “ oiV5^5T5«^ ' e y in the cate ob ** 

get br dropping the /S. eo here alao bj drofpiag the p » e ^ 

we get prWVP 
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It should not, moreover, be supposed that there is no 
pecuniary punishment for a BrShmana For ii there were no 
pecuniary punishment, corporal puntdimenl being prohibited, 
it would happen that even in petty offences either the 
punishment o£ stripping off o£ dothes, demolishing the house, 
brandinv, or banishment would £ollow, or that there would be no 
punishment at all. And this would be oppo-ed to the tevt In the 

case even o£ persons belonging to all the four order-, for those who 

do not perform an expiation, legal puni-hment either corporal^ or 
affecting property should be ordered” AUo ti* the text . A 
Biahmana who carnally knows a guarded Brahmani against her 
will should be fined a thousand (oanas) As to the text of 
S'ankha. "OE the three (higher) orders, (the punishments o ) 
deprivation of properly, corporeal chastisement, imprisonment, ordeal 
baLhment and branding, are ordained for a Bralimana . Here 
on account of the contiguity of corporal chastisement the (p im-h- 
meat, of the) deprivation of wealth or of the entire proper y are 
intended. For, the (punishments of) corporal punnhmen and 
deprivation of entire property have been mentioned tog her in the 
text’: “As for the Corporal pnm'hment, it begins with (-imple) 
t • A -farifl lar 83 ifac deprivation of !ife ; while the 

obstruction and extend^a lar a 

pecuniary punishment ^ginsjUd 

to the t,„„dora leaving all his property (to 

'him^ and himTlf untouched,” it has a referenm to the first act of the fi.a 

nstme of S.ah.sa, and not to all (kind, of) offence. 

a 1 ««T,„hmect. boweref, does not ever occnr for a 

B „ has stated geuer;ilj vis: “Let him (i. e. the 

Brthmanana t, st,o,,na, thongb lie is !mmer-ed himself in all 

^?-.°jlg erWn;».ays “ No greater crime is 30 • 
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1. o! Kityavana, TeT»e. * * 

. a a '.4 And *li« of K“'y^y“»» 

3. hirtda • , , , 

ca ti..» com / 9 oCoiTTlo ll U »l«o t* t 

4 The ixaiHeit com ey * 1 . vs.v.s 

1 c# ft T^Afie ai 4c*o ol a 
rMnnts,Si><;jwiinot lot* isns* 

^ -ei C CL VIII :»1 

5, Ity M»nn Cb > 


10 


15 


20 



SRd S ulaplnJ & Mlllkeharl— for icirtAoId t /7 ce r Ydjmtalhya 

L Venn 81 S2 

possible on earth than slaying a Brihmana , a king therefore must not 
even concieve in hia mind the idea of killing him (a Brahraana) 


S ulapani 

The Author states a penalty for a false witness 
YajSavalkya Verse 81 

Kutakrt The suborner t e one who causes false evidence to be 
adduced such as the Kshatriya and others each should be punished with 
double the amount of that jn dispute as a fine A Brahmana however 
with undiminished property is to be exiled from the country To 
that effect says Manu^ Never on any account, should one slay 6 
Brahmana although (he is ) immetced in all (kinds of) sins (the kmg) 
should expel him out of the country, with the entire property 
undiminished* A just king should banish from the kingdom 8^^®^ 
punishment the member of the three Varvas uttering false evideo®® ® 
Brahmana however should be banished and various similar penalties 
varying according to the offences and the Varnas have been stated / 
Maun but are not stated here for fear of prolixity 


Yajnavalkya, Verse 82 

He who having been called upon and sworn to 
20 give evidence conceals it from others under the influence 
of passion should be made to pay an eight fold fine , ^ 
Brahmana, however, should be banished 

Mltakshara — Moreover, he whoever, who having accept®*^ 
to give evidence as of a witness and Sakshyara s ravitah having 
25 been sworn to give emdenee along with other witnesses, at the 
time of his deposition, tamovrto being under the mjiuence cj 
passion i e with his mind seized with the feeling of anger &c 
mhnute conceals sak^hyam his evidence aimyebhyah 
others t e witnesses with the words ‘t shall not be a witness here 
* so that man dapyah should be made to pay 8 

Penalty for not ashtagupam, eightfold of the amount of th« 
giving evidence fine (payable) m case of a defeat m the suit A- 
when knowing Brahmana however, who is unable to 
(the facts) eight fold amount as fine should be baoishe 

S5 The penalty of banishment however , shonl*^ ^ 

- _________ 


2 Ch VJII 123 
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Vtru 82 J 

Observed to ba ether the stnpprng off of clothes the deeeol.tron of 
the house, or the e^pols.on from the krogdom accordmg to the 
nature of the subject-matter of the su.t In the case of others 
however, when an eight fold amount as fine is not possible, the 
penalties of doing such labour as is appropriate to the caste, 
m chains, or incarceration lo jail, and hfce others should be oteerved 
And this, again, should be followed (to be the rule) even in the last 
verse 

When all withhold evidence, then the liability of el is equal 
When, however, having given ev.deocs they speak falsely, then they 10 
should be punished regard being had to the exigencies (of e ch eas.) 

As savs Katyayana' ' Having once given evidence, those who 

depose to the cLtrary are liable to be punished (as) they are guilty 

oE prevAneition ” 

Nor moreover, ought 

m secret bj aootber. As saya i^araaa une 

• Pave 02 should not approach in secret a witness cited by 
° the other (side), nor should he (try to) win him 

over through other (mean,) A party resorting lo such practices i, 

(liable) to lose ’ _ 

Viramitrodaya 

The Author meol.os. the re"s'‘T f"' "•' 

yajuavalkya. Verses 81 t 82 

. . I .Th. .iibomers’, franlul-ntlj csrrjloK en tranisclioaj 

AtltaJr's*' “ .tstements, these wilaws-s who ateofsech 25 

m short, who make faU t . 

chsrselsr, ths-o „t,U,t id dispate’. shoaU ha comp-lleJ to 

dmgu'Xim, ‘l-vice tno ^ ,booU b* punished In eorae pUces the , 

psyssrfunrfJ, *'’*“* £ who h»ve b*en tndaced lo pro 

reading w 30 

etHsuc, frsalalrDlV. eorstoas- 

This, f '■/J ls , he we, 1 rePla, • .1,0 ’, to e.s who hs, 
ne„ anj the >'h« ,mmuX of nooej ein.1 to th.t in Ji.pol. 

heenannecesssnljilsi ■ ' , -s D.Ity- Tl i. n the loU-tree 

ihoaU le csDieJ to ho r“l »' » 
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A Bt&hman'i, however, shoald ha driven oat of bis country, 
Smft6.ht 80 it baa been declared in the imrUs^ and is not to be paniahed 
by a money fane 

Yah, ‘ he however, adksh}/am, apythhyah sr&tUah, sr&ttfdt&n, 
5 ‘ having been called apoa and eworn to give evidence by other’ and ‘after 

agreeing i e , having declared ‘I know this fact’, afteiwards taviotftah, 
‘under a feeling of anger*, * e , with hia mind oppressed with a feeling 
of anger, frandulently, A.C , adhkyam nthnuie, ‘conceals bis evidence, 
i e at the time of making the statement makes trouble, that man should 
10 be compelled to pay a penalty of eight times the amount in dispute. For 
this kind of od'ence a'so, a Br&hmana shonld be banished only • by the 
use of the word iu, ‘ however* has been excluded a pecuniary penalty* 

Vishnu' says - “ For false Witnesses, the confiscation of the entife 
property ’*. This moreover has a reference to those who are so by habit. 
15 Manu* “(If) from covetonsneB*, he should be fined one thousand 
(panae) , (if) tbrongh coofustoo, however, the first amercemsot ; Of) 
through fear, the two midliog (amercements) should be the penalty » 
(if) tbrongh friendsbip, four tim<*8 the first (I-l). (If) through la*t, 
ten times the first, while (if) through anger, three times the IaBb}(iO 
20 from ignorauce, fall two baudred (pants), and (if) through cbildishoess, 
one hundred (122) The wise have mentioned these as the ponishmeof^ 
for false evidence (81>8 ). 


8 ulapani 

Yajnavalkya, Verne 82 

25 In the matter of evidence sworn and concealed from others, for h>“ 

is a penalty of eight times the amount in dispute The rest is clear 


Not giving evidence, as also giving false evidence has 
generally prohibited of the witnesses. The Anther mentions cases by 
way of exception to it 

30 Yajnavalkya, Verse 83 (1) 

Where men of the (four) orders are (likely) to suffer 
capital punishment, there a witness may speak 
untruth. ’ 


1 Cli V 175 


2. Oh Vlir 121, 122, 123 
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The Author 
indicates a case 
where untrae testi 
mony is permis- 
sible 


Mltak«harA— 8S7 

r^irsTii) J 

Mltakshara —Where, i£ a fact IS depo-ed to, there is the 
likelihood of a capital punishment (being given) 

lo m-n of the femr orders, va,imnS.nM e of the 

S'hdra, Vavsya, Krhatnya and Fipra classes 
sakshl anrtam vadet, a mtness may speak o 
an untruth, i « should not speak the troth 
And by this prohibition against true evidence a 
permission for refnsing to give evidence, or for 
giving false evidcnc. IS given for witnesses of whom it has been 
prohibited before^ 

Where e g m the case of a complaint founded on suspicion, 
by speaking the truth a turm is likely to suffer capital punishment, 

and ^ speaking an untruth no one is to suffer capital P"n.shment 
there an untrue testimony is permitted Where, howeve ,^ 
speaking the truth either the plaintiff or the de eudant » ' 15 

suffer capital punishment, and also by deposing falsely one of the two 
IS hkelv to suLr capital punishment, there a refusal to pve evidence 
IS Sed providel Jking permits If, >=owever the Ung ^s 
, - t-rtiaaq t^sttmoQV 13 givftD then an incapacity 

“ 'luneTs on'a count of depravity should be incurred If that t« is 
witness ^ 

::ru"u?:f::aVtalpuu„hmen 

of giving Wse ^ideuce.™^^^^^ 

l^rucwase mtotrlauewiationshould he made aoiording to 

the S'Ustra 

(ft may b- ssidl then there would be no sm in giving false 

evideuc; or m maintaining silence, as the same ha, been p-rmittej by 

SO the Author saj" 

Verso 83 (2.) 

For puriDcation from that (sm), the special oblation 
of noo town as the SSraswata should ho presented by 
the twicoborn. 


20 
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ggg MIUk£liBr4— 'E^tatton for the u’ltruth £ 

Mitakshara — Tatpavanaya, /^r purification from that 
{sin), t e for the atonement of the sia on account of the false evidence 
or a refusal to give evidence, Saraswata chart!, the rice oblation, 
nirvapyah, should be presented, by dwyas, the twice-lorn, each 
o eparately A sacrifice wherein the presiding deity is the goddess 
Saraswatl is (called) a Saraswata The word charu is well known 
as indicative of boiled rice which is hot and from which water has not 
been allowed to flow out (while it was boiling) 

Here this is toe meaning False evidence or a refusal to give 
10 evidence which has been prohibited for witnesses before has here been 
sanctioned This expiation is in reference to the transgression of the 
rnles generally prohibiting the giving of false evidence or not giving 
any, and as is to be found m the texts “One should not tell ad 
untruth ” , a man incurs a sin by not giving evidence, os also by 
15 giving a distorted one’ 

It may be objected that this text which is jd the nature of ® 
sanction is meaningless ina'-raucb as even with this text allowing 
Witnesses to tell an untruth or not to 8|Wdk at oil, the text propounding 
the sm incurred by reason of the infringement of the general ru fl 
20 prohibiting witnesses from either speaking an untruth or no 
speaking at all, remams where it was But it is not BO For the 
accruing from the infringement of the rule prohibiting witnesses leoio 
telling an untruth or not speaking at all is great, while that due to 
the infringement of the general rule is small, and thus the text in 
25 nature of a permission has a meaning 

Although m other cases the removal of (the laint of) a greater 
sin vvould also lecure the removal of the smaller sm which is (only) ® 
part (of the greater one), atiU here by reason of the (specia ) 
‘ sanctioning text, as also by reason of the rule as to expiation, i 
30 appears that by the removal of the greater (sin) the smaller one ** 
not removed although it is a part of it 

This text should also be understood as a permission ft)r 
speaking an untruth, or not speaking at all m the cases such as thos® 
of travellers and others where there is the danger of a cap^ 


1 Manu Ob VIII 13 
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pumahment being paaaed upon a tnarm And aa there !• no other 
Leeial) prohibition, there would be no (neeesaity or an) expiation 
In ca«e the real facts are discloa-d in conrse of tune by other causes, 
the absence of a punishment for witnesa-s and others also is inferrable 
from this verj text 

Here ends the Chapter on Witnesses 


0 


Viramitrodaya 

Th.atiag of aaexcptioa to the penalty etc for fal.e eriJeace 
the Author proceeds 

YajBaralkya, Verse 83 

yatm .,rh.re-,tn™.«to. ‘of th. corn,.' . e of the Biahm.n. 
hfa, vaJet, ‘may aprak’ 

Tamsrnndvn ‘fot ponacatioa frota that* ■ e , for the wipiag olT of 
rafpdtandyii, P of a peaanco, SdrnrtoloJ, i J, 

the (*'“ 00 ‘ * Saraswali, aaelated I efore, nirtdnyjfi ‘ehoalJ bo 

intended for the Eodd'« = > indicated 

olTerel’, tbos by means ofa pan, met / n . f.l., 

u Panll not in contended that here the makms of a falie 
It ehonld not „.,formenco of a penance ii incon- 

at.tem.nt bar log been ^p^^ 

gmone . for j I, n, f,|,o ,talem-nt of a witness, still lo 

rsB.,d.nBtba ..neen. a „„ 

IhaEOneral rule aPolll „,f„,„„nce ofa psnance becomca 

eiceptiOQ having been em » « 

11,. I hero IB a ca-eofa lesotl lo an unaeoidnbls conns. 
Soma sar, tbat ,, oomparej with 11 e sin conseijncnt 

by reason of this sin beinj, ' 

Lponthoexeont.oncf.membcoftb. lorrn. 

‘ ti < se.ii^ CO •to »« sroerttedj I J the eif'eMi-JO for 

‘ „,.nt to sohcle ll.l Iters la an aVrliil- 

pn,_^c.t,on from lb Hit ..-j. .^1 is Ita. M ' 

1 Hen fn„ I, no slo os H H doc. otde, .0 loj-tell.. 

killing an animal in • ,-..,11 le«i*cr it'* ro* LaJJ 

t*xt. »o her* al»o l 5 *i* '* ^ c£ la t«ri_t »«“!=.-» 


t*xt, »o Ler* a!»o •• ,«ofo 

h.r^ the r,.^Sr,.r«»£-* 

iLil thtr* U "tJen 
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absence of the sin generated by non-action m the making of a false 
statement, jnst as is the case m the killing in a sacrifice. And hence 
also lu the text* “Where, as the result of a (true) statement, the 
loss of life 18 possible of a ^udra, Vaia'ya, Kshatriya, or a Brdhmana, 
5 there an untruth may be stated , that (t e , untmth) far excels the 
truth”, Manu has stated an absence of sin, Gautama* also “No 
guilt 18 iDcnrred by giving evidence, in case the life fof a being) depends 
upon it , not, however, ofa very wicked (individual)”. In this connection, 
Manu* baa stated another mode of penance “ Or one may offer 
10 oblations of clarified butter m the Firo with the KUskmdnda hymns 
according to the ritualistic procednre, or with the ‘ udtt *, or with the 
Tk addressed to Varura, the three ris addressed to the God of water 
VjshQu * * A ^udra, however sboald offer fodder for ten cows (which 
would be anfficient) for a day.’* 

15 Thns, in the commentary upon ^rimat — Tajflavalkya 

ends the Chapter oo Witnesses 


S Qalpapi 

The Author mentions an exception to the speaking of the truth 
YayBavalkya, verse 83 

20 FamiMam ‘of the vamis * c of the four t^xmas such as the 

Brahmana and the rest, where oadAa killing is possible, there a witness 
may speak an untruth For the wiping off of the sin thereby generate 
a sacrifice to the goddess Saraswati should be offered 

Although, it has been stated in the text of Manu’, * Never should one 
35 kill a Brihmana still in the case of a king with a strict enforcement o 
panalties killing of a Brahmsna becomes possible This is to be understoo 
as being done by mistake So also Gautama' There is nosin in(BtatiDgl 
an untruth if the life (of a being) is dependent upon it but not the life of » 
‘ very wicked (one) (83) 

30 Here ends the chapter on Witnesses 


1 Oh VUI 105 
S Oh VIII 107 
5 Oh Vm 381 


2 Oh Xni 24-25 
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Chapter VI. 


OF DOCUMENTS 

* Page 53. 

Possession and witnesses have been explained. Now begins ^ 

the consideration oC documents. 

Here, a writing is ot two sorts, a S'naana (a royal 
a Jdnnpadn (executed between " 

explained' (Now) Jdnapada is being explained . That, moreover, is 
twtwUne in his own bandwriting, and the other in another a 

hand. OE these, that in one's own handwntingma, be withon any 10 

attestation, while that in anotber'a hand should bear ““«'“''on by 
witnesses The.e two are accepted as proots having regard to the 
C re the country, as says Narada' : " A Document has been 
said to be o£ two binds (1) in the handwriting oE the 
and (2) in that oE another person, and respectively 
, > . The validity of the two (kinds 

having attesting witnesses thereon. j 

oE documents) depends upon locil usage. 

OE these the Author mentions doenments in the lisndwriting 

oE another person 

Yajnava-lkya, Verse 84. 20 

Tn every transaction where an amount has been 
In mntract entered into hy mutual consent. 

,7 n. mlde a writing about it with (the 
MoLuoTcO ;itnesses (thereon), and with the name of 
the creditor, 

Between the creditor and Uie debtor what- 

MiUik.har • parasparam swamchchya, 

ever arthah. omenii „ much ihoiiUl lie psid sEler .och and 

mchTiuterv'l'i .o'mudVshoo M ■>• U.e monthly r.te oE intere.t Ac. ” 

— ''"I- 

• Cb I. 1S5. 
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nishnatah, has been agreed to by a contract, i. e, settled ; in 
reference to such en amount, if in course of 
Regarding do- time a dispute arose, for the determination of 
cumeots m the real facts, lekhyam sak^himat, a tcrUing teith 
5 hand of another ( the attestation of ) witnesses (thereon) i. e. with 
person. the atte'^tatlon of witnesses of the qualtities as 

described above, dhanikapurvakaiii, ( com* 
mencing) with the name of the creditor-ihaX wherein the creditor is 
(mentioned) first is a dhdnkapttrvalam-thai is to say, where the name 
10 of the creditor is mentioned first*karyam, should he made, t* 
should be executed. Or persons, possessing the qualificahons 
mentioned above should be made witnesses. Vide the text 
disputes regarding whatever act has been done by a party, either 
witnesses, or a document in his own hand is ordained for establishing 
15 the transaction.” 


S'filapani. 

Yajriaralkya, Verse 84. 

Yofi Kaichlt, ‘whatever*, in the form of a loan transaction, 
has been fixed by mutual consent, ‘by such an interval so much is to be 
20 paid’ and the like, in such a transaction, a document with witnesses i. r, a 
document bearing witnesses, should be made and that too by first putting 
the name of the creditor before the name of debtor is written. (84). 


Yajnavalkya, Verse 85. 

And containing*, among other things, the year, the 
25 month, the half of it, the day (of the month), the names, the 
castes, and the names of their own gotra, as also the 
scholastic title, and the names of self, father, and such other 
details. 

Mitakshara i~5Ioreover, sama, the year i. e. the cfcli^l 
30 year; masah, mon th, e.g. Chaitra &c; tadardham, the half of Ut * 
fortnight f. e. the bright or dark (half); ahah, the day, t. s- the date 
such ns the praltpad &c; Jiama, names, i. e. of the creditor and the 
debtor; jatih, caste, i e. Briihmnna d.c; swagotram, the names oj them 
own Gotra. e.g Vdsisbtha &c. containiog these ». a. the 
■ l7 OfKliadi. " 
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Ydjhaxalkya T - — 

Vents 85-86, J 

&Q. Similarly, saljrahmachirikam, the scholattic lUle, e.g. he is the 
master- of many branches of learning i. e. hia academical t.tle snch as 
‘ Katha the master ot many branches.’ atmiyapi^trnama, the miss 
of^dfand father; U. the name of the fathers of th.s cred.tor and be 
debtor. By the (use of) the term Adi, snei cthr, are -ncluded the 
amount, the caste, the quantity of the arnonnt, ‘1-= ° J- 

week &c. A writing, containing these’ ahouldbccHcuted , th.s is the 
connection (o£ this veree) with the last (verse). 


la*) 


S'ulapani. 

Yajfiavalkya, Verse 85. 

r< I sioaif ia vinntra • sabrahviarhdrtkam, 'the scholastic title such 

as, a student of such and such i . nf fhinc 

the year &c. By the use of the word ddt, and too like . also of the thing, 
ipiantity, kind, and the like. (85) 

YajfiavaUtya, Verso 86, 

After tho contract has been oxeented completely the 
d.ntan anould ontor his name with his own hand ( at tho 
tnd l witSc words: " what is written above has the assent 
of mo the son of such ( and such ) a one. 

Mitakshara :-^^oreovr^. the contract which w.s ngrecd to 20 
between the creditor and the debtor by mutual 
r- t „r consent, samaple, after it had been compliutg 
Consent ot j written down, rpl, the debtor, i. e. 

the debtor. incora (the liability of) tbr loon, 

• . . f. write in the document Ida own name 23 

mvcs'ayct, v Yattd. i. e. with the word. : ■' Whatever , 

swaho^tena, inM am o ienrbana,* 

i-.i tn »*«•— IV>cl«r ®f Irtrolng 

1. Th” 1, , ol a win mn!. 1 y a IlitSa. wlisL w.i 

■■ tot la wtleSw*. t>* 

lot hy t • *hink »h*l w* losBt! I« »rrlr 

thi* raU»t»ietlf, Y , . IhrttMc. bbI s,UVin ILb cy*UKpUtlo« 

rey^tiUBal 'y ^^,1 1. U II 3 r<a. ? ml p •. 

cl Iho mBlliBr. 
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has been written above m this document, matam, has the assent of 
me, t. e. is what was intended by wie, mama the son of such and 
such” 


S dlapaai 

5 Yajnavalkya, Verse 86 

The meaning (of this verse) is plain In the case of one ignorant of 
writing, Vyasa states a special rule “A debtor who is ignorant should 
cause his assent to be written , or even a witness (who is ignorant) by » 
witness, or by any other in the presence of all witnesses (86) 

lO Yajfiavalkya, Verse 87. 

The witnesses ako, should subscribe in their own hand 
with their fathers’ names before theirs, thus '* Here, so and 
so, am a witness;” these (witnesses ) should be equal 

Mltakshara — Similarly, those persons who have been indi 
15 cated as Sakshinah, witnesses, m that document, 

• Page 54 these also should each separately, swahastena, 
zn ihetr own hand, subscnbts their ntimes preceded 
by those of their fathers with the words “ I so and so, Devadatta, am 
a witness to this transaction These, moreover, should be (so,) 
20 selected (as to be) sa/inah, equal, in number and quality also 

If a debtor or a witness is not literate, then the debtor through 
another person, and the witDe«8 also through another witness, should 
m the presence of all the witnesses, cause his declaration to be written 
down As 68} a Narada ‘*A debtor who n illiterate should 
25 cause lus declaration to be put m writing in the presence of all the 
witnesses, so also should n Witney’s (who is illiterate have it wntteo) 

, by another witness ’’ 


S filapatii 

Yajhavalkya Verse 87 

Sa/n {ft, ‘equal' i c equal In qualifications Ihoso who, howe'f*' 
are ignorant of writing should have U written— thus it has been 
before (87) 



YdjuataJkya 
Verse 8S J 
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Yajnavalkya, Verse 88. 

“Being desired by both the parties this was written 
by me so and so, the son of so and so ”, thus at the end ( of 
the document ) should the writer then subscribe 

Mltaks'hara -Moreover, then lekhako, the arn/er, 
ubhabhyam prarthltena, being requeued by 

Writer’s loth <« the creditor and the debtor— ‘ By me such 

endorsement. and such Devdatta. the son of V.ebnnm.tra this 

doeument llkhlUm, has been tenllen , Itl ante 
llkhet, thus at the end he should subsenbe 


10 


Now the Author mentions about a document made in one’s 

own hand „ 

Ya.jna«valkya, Verse 89 

Although It be without witnesses, a writing whioh 
in one’s own hind, all that is declared to be evidence, except 
when It IS caused by force or fraud. 

Mltaks'hara — Yallekkhyam, that unlmg, ivbich has been 

r““TK"£"— 

It is caused O / by /-crcei e compuhion, or bj fraud, e in 
which has b'cn „o„, temptation, anger, fear, intoxication 

the fmm . pbat document has b-cn laid down as 

4a Narada J by a person intoxicated, by one 

invalid which amg, by a woman, or by a child, 

:fd“tfat wi:ch had been executed under compnbion, abo that which 
baa been caused by fear or frau . ^ 

Such a document, moreover, whether it be written m one, 

1 1 nr m that of another, whether it be pas ed in the course of 

own hand “t m tbu, far be written 

a transaction oouolrv. and should be williaut 

conCormably to tne 7~rr 7 

— I ■ . • QcrtliAM# M tvlcfOcf 

1 Cb I 13' 
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g9g MltlkshirA & VlramltrodayB — Generally aboul documents r Ydjhaialkya 

Verse 89. 

prejudice to the rulea as to the sequence o£ sense and the order o£ 
words, and should be without dropping any letter or alphabet. It need 
not, however, be necessarily ( couched ) in nice language ; it may be 
written even in the peculiar native language o£ the particular locality. 
5 As says Na,ra.da.* “That document is said to be valid which is not 
opposed to the custom o£ the conntry, the contents of which answer to 
the rules regarding pledges, and which is not in disregard of the rules 
about the sequence of ideas and words.*' 


15 


20 


That which explains in detail is a ( rule ) vidhih. The rule 

(vidhi) regarding a pledge (adbi )*. for executing a pledge. Its 
characteristic i. e. ‘ a pledge for custody’, a * usufructuary pledge , a 
* pledge with a time limit * &c. That wherein its characteristics are 
distinct is vyay^dhividhilak^hanam * the conlents of which answer to 
the rules regarding pledges &c., Avipluiakramdkshararn, ‘ which u 
not in disregard of the rules about the sequence of ideas and words • 
Sequence i. e. of ideas ( hrama ). Krama and ak^karas make up the 
compound word kramdhshara That wherein the sequence of ideas 
and words has not been disregarded is aviplutakramdhhara. Such 
a document of this descriptiou, is legal evidence. There is no rule 
aa regards nicety of language here, as in the case of a royal grant. 
This is the meaning. 


Viramitrodaya. 

Now the Author expounds the document as a means of proof 
Yajnavalkya, Verses 84, 85, 86, 87, 88, 89, 

25 A document is of two kinds, (one) made in one’s own haodw^jtiDg* 

anci (the other") uiahe in aootlier'B haul. 01 these, the ^ast shviVi 
made with witnesses etc. The firat, (ereD) without witnesses i* 

* evidence if not made under compolaioa or through fraud. This 
the difTereoee. Bata poseibility exists of a suspicion arising aboa* * 
30 document written in one’s own band, and with a view to diepel * 
also ehould be made with wilneasea ou. Other binds are of the ordiosw 
particnlars. 

Yah kaiehit, ‘whatever’, arthah, ‘transaction*, in the for® 
a loan or the like, paratparaMy ‘mutually’, by the debtor and I ® 


1. Oh. 2. 136. 



ggg Vlramltrodaya & S olsplnl— ruonliJ documenii r YdjnavaVtya 

L Venet 87-59 

With eijaal qaalific&tioDs, te, ‘ theflo *, te the witoeBsea, swa^iirftdna^ 

lehhanap-0.rtakam, ‘ With their father’s names written before atra, ‘ in 
this tranaaclion’, ahamatnukahf ‘ 1,80 and so’ by name, eai^sAi, ‘ 
a witness *, thus awahastena, *id their own hands', likheyuh, * shoold 
5 (they) write Those who are ignorant of writing should causa it to be 
written , this is indicated as au addition by the word cha. (87). 


Tatahy ‘thereafter*, t e, after the came of the witness wss 
written, Ukhakah^ ‘the writer’, xe the writer of the 

‘ by both * I e by the creditor and by the debtor, arMitfiWj 
10 ‘being requested’, by name so and so, by myself this, ItMtian, has 
been written thus ante, * at the end *, 1 e ronnding up the renaainiog 
portion of the document to be writCau, himsslf ItMet, ' should write 


15 


20 


By the use, twice, of the word hi, the object of recording the 
request, and also the understanding oi the import of the document, has 
been pointed oat (88). 

VindpUi, * eren withoot, &c *, has been explained before 

the use of the word ««, is excluled a document written by another and 

exeonteJ with attestation. Sarpam, ‘all that’, by this is expressed aH 
the writings, viz , of the platattd*, witneesee, the writers of the 
documents, etc. (84-89). 


S ulapani 

YajDaral^a, Verses 88,89 
The meaning (of Verse 88) is plain 

A document written by the hand of the debtor, even though it he 
25 without attestation still it is good evidence, provided it does not happed 
to have been caused to be made under compulsion or by fraud Vpddhth, 
‘fraud* I e deceit So Brhaspati' ‘A document executed by a dying 
person, an enemy one oppressed with fear, a woman, a suffering person, 
one intoxicated, distressed by a calamity, at night, by fraud, or by /orc^» 
?0 does not hold good ’ (89) 


While discussing the rules about documents the Author 
mentions the rule that a debt entered into a document should be p®**^ 
by three ( generations m descent ) only 


1 Oh VllI 23 



X'djnacalfcya'l 
Verte 60. {1) J 
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Yajnavalkya, Verse 90 (1) 

A debt evidenced by wntingr should be paid hewever 
by (persons in) three (generations) only. 

Mltakshara — Aa a debt evidenced by a wilneaa should be 
given by tbtee ( generitiona ) only, so also it is ordained that a debt 
evidenced by a document should be paid by the borrower his son, and 
the eons oE that eon i e by three ( generations ) only, and not by the 
fourth and others. 

An objection —Indeed by the text' “ sons and grandsons 
should pay a debt ’, it has already been established a, a general 
restrictive rule that a debt should be paid by three only 

The answer -True But this text has been mentioned with 
a view to meet a suggestion which may lAely be made that a 
debt entered m a document might be understood as an exception to 
this general rule on the strength o! its having bean onnd in anotbc 
Smrl For, aEter mentioning the characteristics o a document ,t 

V , j kw vStva,va<n3( • ‘ Thus au Rucestrai debt is Boade 

has been said by katyayc,na 

?hf'h°h"'cntecid’ into a document IS made payable even though 

b imeao p met: h°,: passed Here by the use o£ the plural in 

p.trndni.'‘ 0 EtL^nc^', 'Xral Tr’Tbe “Tn^ 

tT,. ac M,»r(.ndant) and others may be made to pay= 
PAoe 65 Hgreover, Harita also has said : “ To him in 
c * 1 .. document purports to be, should payment be 

whose possession the that ‘the debt 

directed to be made He 

IS his who has ‘ ,[,5 fourth ( descendant ) and 

Ttlle t :: proper that the present text is Eor the purpose 
othera Ther P P ^ moreover, ahoald be aupphed 

ot removing toe douDC ^ 

m pursuance oE the text oE the We/t 6 e r<,^,s> 


10 


15 


SO 


30 . 


1 A,204,48 Jill 518 Also 

2 the Pn^J Cooncil hell that a son was 

S^eo Ham tt Uurya 3 Lock, i hy tlw lather lor paying off a debt 

bound by th. sot^i =t ““f/“',StSr .1 Ibo .on 

ot hi8 grandfather i ® S ,, 

0 . . The "se V.jn.ralkra 



900 AHtifcshara iS VIrainI(roiJaj« — Spectat rule /or a Pledge ^T^tiaeaUl/a 

The Author mentions an exception to it 
Yajnavalkya, Verse 90 (2). 

A pledge, however, is enjoyed as long as it is not 
paid off. 

5 Mitakshara : — The non liability for paying a debt haring 

become established by the (general) rule in the text' “ A debt is 
payable by three Only, although it is reduced to writing and i® with a 
security,’’ an incapacity for recovering a debt might aUo be inferred 
With a view to (avoid ) this, the Author has stated this (text ) 

10 By saying that *a pledge may be enjoyed even as long as the 

debt is not paid off, whether by the fourtn or the fifth’ a capacity hss 
been indicated in favour ©?■ even the fourth ( person in descent ) 
for redeeming a secured debt- 

An objection t— But this too has been once stated already id 
15 the test' • “a usufructuary pledge never lapses ” 

The answer— True, still if this text which is in the natnK 
of an exception, were not given, it (t e.) the capacity would 
confined to three persona only. Thus everything is without a fault* 


Viramitrodaya 

Adocameiit, sometitnes w not regarded as conclusive evideu^®* 
The Aathor states that 

yaBjaralkya, Verse 00 

A loan which has been eotered in a document, tribhtfstai^ 
(descendenta to) three (generations) only, deyam, ‘ should be paid . / 

the nse of the word rp», ‘ only % are exclnded the great-grau^s^’*^ 
others. Therefore the meaning IS that even if there he a doeoniectj^^* 
loan cannot be enforced against a greaUgrandaon and others. 
of the word tv, ‘ however 19 exclnded the liability of the , 

discharge a surety liability ioclnded and joined to the word f/iam, ‘ de • 
‘a pledge*, a possessory pledge such as land, ic., 

J *. vdtmiL ‘ BO loDP lad. * that*. pledg®» ‘ . 


X£i« 


bhujyate, ‘ Is as long enjoyed *,ifdtoat, ‘ bo long ’, tad, * that’, pledg®> 
that debt is not paid bach by the debtor to tne creiitor. 
meaning is that in that vray, therefore a document of pledge evil*”®** 
a good claim even beyond three genaratiOoB. ( 90 ). 


1. Veife £8 at p B2!>. I 18 
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VerusSO 9J J 

S ulspaoi 

Yajudvalkya Verse 90 

A loan as described before entered in a document excepting n 

pledge should be paid by ’te^' bT'the 5 

bytL fourth In regard to the rul^e 

son and the grandsons the debt must be pai . takinc a pledge there 

limiting It Where a debt tii"^ "t 

this rule does net apply 'O M 1 anything) in 

marriages for the cow s fodder a mn f 90 ) 10 

favour of a Brlhmana for a (false) enearing there is O 

Havinrr disposed of a matter urhich had occasionally arisen, 
the Author resumes the euhiect in the context proper 
Yajuavalkya, Verse 91 

II . — ‘ ““ir v»» 

b. Ml.,.. 

be made ( in lU place ) . , , j 

iLC»Si,ehflr5 —The rule which is now bems Imd down is 
that when n document has become unGt tor a 

sni, nnether should b- made Aud unfi.nen hr 

a eult an<c- when the document is dC5 anlara 

stho, placed ■" o""'*"' "“""■i'’ ” ‘‘ 

a Ion" ^btauw - dar'o^thye, when the document 
, that is— wherein the nnling I c the character or 

111 , „mbi"UOU3 or onmtelli„ible, IS (called) a bndly written 

words arc bad. as nmb. ^ 

document "Lj tfartd, u c where the character, and 

course of time, „( .,,u weahne.. ct the int , 

letter. i, bbinnc. mm , r tattere I . dagdho 

W„Vr;h.'.'mvChre. chhtnno 

into two separate p,e<^. nm.nal con.-n, 

Th s ( rule apph > j „„ ^f a d (fewno-, howerer 

olthepHintllfanltliedifendau in ^ 

I N •r»o Or*** V- at 

. cb.Mnim ,..er.e..-w.'-ir»‘ 


Uega r (Itng 
worn out and 
other docuxuenlB 

t$ badltf \criUeu 
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Mlt^kshsri— SeeOKddry eitJence 


r Ya/Kavaliya 
I r<m 91 

and when parties go to law, time should be allowed ( as may be 
neceswy, for producing the document which is in another country, 
having regard to the inaccessibility and badness o£ roads 

In the case of a document which is lying m a place which is 
5 inaccessible, or which is lost, a suit should be decided by means of 
witnesses only As says Narada.* When a document has been 
transferred into another country, or burnt, or badly written, or stolen, 
time should be allowed m case it should exist still , if it be not m 
existence, the evidence of those who have seen it decides the matter 
10 In the case of a document which exists t e is still in existence, for 
producing it from another country time should be altoieed t e on 
interval of time should be granted 

In the case, however, of that which does not exist > ^ bas 
ceased to be in existence, the suit should be decided by examining 
15 thoae witnesses who have seen it before When, however, there are 
no witnesses, then the decision should be made by ( a resort to) an 
ordeal, ude the text * “ In a suit where a docom^nt or witnesses are 
unavailable, the divine proof should be exhibited’'. This refers to a 
document between (private) citizens 
20 Similar is ( the ca«e with) a Royal grant This, however, 

the difference A document is known ns a Royal grant which bears 
on It the King’s own nandwnliug, and which is marked with his own 
signet seals, it is ( valid as ) evidence in all trausations Similarly 
another ( kind of ) royal deed* evidencing success has been mentione 
25 by Vrddhavasphtha “That is called a jayapatraka { a docomr^^ 
evidencing snccess ) in which is indicated the manner how the point at 
issne was proved, which coutaios th® answer as well as the proofi 
which has also the decision ( recorded ) in it To the litigant who 
wins and who has e*tabli$hed bis point, the jayapatraha should 
*30 delivered over impressed with the Royal seal and having the signators 
i Ch I 146 2 Of Kltya^ntt, Vef‘e 

3 8oe Ktt} Ajasa, Verse, SS? 

4 A a decretal docnmenent, dffr«a, a decree and 

Jayipatrala is a “ cerUficate of BOC««sa ’ sapplied to tlie sacceisfo^ IiUf*® 
as evidence of Ms loccess in the parttcnlar sait A “a cerlit* 
of defeat ’ U only evidence that a paitunlar person was defeated in a partlcn 
plea or pleas in a certain litiKatioo 



YAjhavalkyd I 
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thereon oE the ChieE Judge in hie hand.” Similarly the _ councillorB 
also ehonia add in their own handwriting thne! This is “PP™™ 
hy me the son oE so andso &e.” vide the text oE Manu: And also the 
councillors such as are versed in the Smrtis and t e^ stra, s on 
add ( in ) their own hand just as in the^( case of ) 

•Page 56. procednre ( prescribed ) Eor documents”. More- 

over a proceeding is not declared to be free from 
deEeot except with the unanimous consent o£ 

Harada' : "That (decision o£ a) disputes considered to be w.thou 
a dart where all the membars of the judicial assembly declare, This is 
right’, otherwise the dart remains in it. . j. • i 

Moreover, this rule applies only in the ^se o£ a judicial 

proceeding which contains ( all ) the £onr comi»nents ; • 

"That is declared to be a yuyuputruiu which P^^J ““ “ 
issue, which contains (all) the £our componems, and which also tears 

on it the Royal eeal.” Where, however, there is a defeat, as in the text 

" One who alters his former statement, one who shuns a 

one who does not put in an appearance, one who makes no rep^, as 

also one who absconds after being summoned-these are the five 

• c f f Hina ) litigant, — in such a case no^ayapatrdka 
varieties of a faulty ( ama i iiugao, ^ » r 

is given but only a htnapalrala-a certificate of a defeat. This 
IS pven, n y ,„posing a penalty 

S^lursTo'f time, while ayayoparrofco is < given ) with the object oE 
estabiislung the plea oE res judica ta. This is the distinction. 

Vjramitrodaya 

a sent fliecnteJ 8t the lime of tbo IransscUOD of the 

When « „„„try or a like act 

ean, by ‘ i„i„g proceeded upon at the time of the aelioa, 

atelr” dL'ameat ehcald he -d- 

hath i. pood evideeceieo^tte^^^^^^^^^^^ 91. 

When a doenmeat is *iaarara.rte. • located in another connlry ’, 
U. lai Je in a place other th an the aa. in pa int i d„,ltr. • I. faulty ■ 

^ ^ S. OtKityirwia 

1. Oh. ni. » • la that here the pl.lntlS «al pnt cot of 

.0 ”Il^^nt^ol a'd.^e.l in U. .idol and not that th, detrod^U pot 

the eotirt on uxono' oi • 
inecefis alter a coatcJt. 

S5 


10 


15 



904 VlramljScia 4 Mltlksharl— ITlen docuaifnJ <Ic P i^jnocalh^ 

the letters in which are ambigaoas , na^A'e, ' is lost ’> hy the 
being destroyed , unmr^A/e, ‘effaced* owing to the weakoes^ of the loV, 
the letters in which are rubbed off, bhtnne^ ‘ torn r e onaccoontcf 
the papers being separated, cot into two, dagdhe^ ' bnrot’, by Ote, or 
5 cMinne, ‘cn‘ asonler*, te being cut into tatters, b*iog split intQl*o, 
anny-xUthhgivx., ‘another docoment', Hiragei, ‘ehonld be cao'eJ to 
be made 

By the n«e of the word tathd, ‘likewise*, i« included the componod 
word formed , and hj eha is inclulei the one taken away by » tbi«i 

10 By the nse of the word sea, ‘also*, the making of anotl er document m 

excladel in the absence* of its being located in another couDtrr, i> 
the other side, with a eiofal desire for appropriation, does not accept the 
former docnment, then after bating established (the fact of) the forBie| 
docnment by means of witnesses and the like means, another docamf® 

lo (honld be made, (01), 


8 ulapani 

TajSaralkya, Verse 01 

Unmnhtf 'effaced, brought about by a defect In the Ink 
the use of the word tfiinne, torn , i e cut, e) kinnp 'tottered , » «* e’ 

20 another document with the consent of both may be caused to bo made ("It 

Tlic Author mentions the ways of deciding a ca»e wb«3 • 
doabt or dispute about docameat arises 



rawatalljoT HltSk!l..rS-i7» » « 805 
Verse 92 J 

gen.,neness. syat hecomn e^taUM, swahastaUKutadlbhlh 
hycomramon mrt ether dccumcnis and s,m,lar {Mer ’^r.UngO of 
1 party,, e by (estabh.hmg) the genamene=a by (m^ns of) another 

document wh.ch wae wr.tten by hm m h« own hand The meaomg .a 
that lE the letters are simdar, the genuineness would be established 

By (the use ot) the expression, adl such ether, it is implied 
that the genuineness is established by (pointing on a similar, y with 

other writmgsoE the witnesses or the writer, 

u J / *tf *1 „ ««o in r?i<?nute) A conclusion arrived at by regard 
hands (with the one in dispnt ; . - Pn1pt,h-,s the 10 

to probability is a preumption yUKtlp P » di^note 

/ ^ k from thel connection with the thing in dispute, 

s-r,:: 

the adducing o£ ’ 5 „ (,j,) Sc, sambanhdhah, 

1 e distinctive marts end a 

preuom cennecl^ 'J between the plaml.I and detendant 

acceptanee (o£ loans), agamah. Mie, e y-' he has 

on account o£ -oE title to the aubject-mstter in dispute 20 

established n „„ ,he citcumsUinces By means oE the^ 

e^nlTances lie' genuineness oE a disputed writing may be 

established be arrived at in the case oE ' 

M bon, j decision ahoiild bs made by the help 25 

a disputed doenraent ' , ••'WTicn (the gennincness ot) a 

ot witnesses, as . ,,g si,„nld cite those (ns witoes-ea) who 

document is disputed the plamlin 

appear therein " „ po,„b’e to have 

1 \n'th= however, where it le not po-aibl- to have Sa 

witnessea In ^Aj^Ita apphea, m W here a party aays- 
witiie”C8 the te . j.-umeut ho(i c the other party) hw fogged 
that document, tlie decision ahonld be made 

by tneans of an o'dcal — 

2 
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Viramltrodaya & S'ulap^^—CaeumitanUal inference. 


rTAjhacaViya 
[ Vertt BS. 


Viramitrodaya 

The Author mentiouH the meana of removing the doubt a on 
the unreliability of a document. 

Yajnavalkya, Verse 02. 

5 Of a document regarding which a doubt has been 

whether it la genuine or not ‘ 

Milaintyof its goodness is determined by noting 'J e™* ^ ni 

between it and another writing which la (edmitledly) ? 

opponent with hie own hand. By the nee of the word drfi, ““^‘e 
10 it is ledioated that with the hendwritiog of the writer of th 

in which the witneseee hare eahacribed, on a nompari.en w h ano 

doonmont, the appearance of a gaol rasemblaaoo with the writi g 
document would eatabliah the genainenesa. 

YukU, ‘ presumption *, i.c. a contrary inference from ® 

16 meat i.e. -At present there i. no money, it will ‘f i„tere.t 

month', and the like. Pript,, ‘receipt , i.r. the roeeipt i 
Btipalated in the docament of loan; irit/d, proof , w “ ' 
atatomont of witnosseoi ckinUm, 'mark', a P . 

charaoterietlo of the writing by the opponent, e.g. dri, elo.i “ J J [, 
80 ‘oonuootion’, anchao in regard to the ‘ „f a 

each a. an ear-ring. 4c.. a finding about ‘"e 'alal on-tilp 
creditor, 4c., dfamah, ‘ title f.c. of the subject-matter 
aa a pnrehaae, 4o., before thotj by these canees also the gonain 
may be establisbedi 

25 S'Clapani. 

Yajnavalkaya, Verse 92. 

Yukliprdphh, ‘presumption by confrontation’, in this * jjjg 

this time, at such a place, it appears probable for this man t 
property, and in the like”; KfryU ‘direct proof, *' i? 
30 witnesses; chinham, 'marks’*, e. special signs; aarribandhah, . ^c. 

of the person offering and tbo one accepting; also by former wr 

t in his own band a connection with the acceptance, a document a o 

a doubt has been raised, one may bo examined. 

By the use of the word ddt are included the hands of the w 
35 of the writer, and of himself. So says Katyayana' ; “When there is 

about the hand-writing of the debtor, whether be be the 

(by a comparison) with other documents written in his 

decision about the documents (in question) should be r°’^"hed . ( • — . 


1, Verie286. 
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Thaa when after the docnment is established as genuine, as 
aI»o the liability to pay the debt (a qaestioa might arise as ‘0^ ^ 

should be done if a party is unable to pay the entire debt ? So the 

Author says 

Yajnavalkya, Verse 93. 5 

The debtor should write on the back of the bond each 
payment made by him after making such ^he 

creditor should endorse the amount received by him marked 
in his own hand. 

Mitakshara:— When thedebtor is nnable to pay the entire 

debt then he should pay according to his means, 10 
An endorse- and write the esme on the back o£ ^ond thus : , 
mentcn the deed. ^im 'on the back of the 

document - 

“r tha^the creditor should give to the debtor e note of ecknow 
Udgetlt of receipt marked by l etters wri tten m b.s own hand. 

S'filapani. 2° 

YajSayalfeya, Verse 93. 

at. aMot is unable to dboharge the entire debt, as much 
When the ehould cause to be endorsed on the 

amount as he pays, so m should give a writing for the 

back of the debt-bond, i. the whole amount in entirety 25 

endorsement As .Z pass a writing in hfa own hand". (93). 

has not been paid, toe c _ 

What ahonld be done with the document when the entire debt . 

baa been paid o.fau^tbe_A«^^^^ 

.n „,„i„o-theaobl.thedocumontshouldbecansea 30 
tobett.^!'o? LoLr shculd bo caused to bo made for 

(evidencing) the a^q^tsfff: 

1. ph.vX^ 



qnR Mltlkeharl & Vlram1tr(‘aaya-»i3Mum<nno 5e torn. r Tdjhai^lk^a 

iPtTUs W-M 

Mitakshara : — Ether by instalments or at once, in its entirety 
datwa, having paid, rnam a dehl, lekhyam, the document, executed 
before, should be caused to be torn. 

When, however, the document happens to ba in an inaccessible 
5 place or is lost, then the debtor karayet, 

* Page 57. shoi^d cause, the creditor to pass to him another 
document sudhyai, as evidencing the acquittance, 
i. e. discharging him from his obligations as debtor. The meaning 
is that the Creditor should pass a deed of discharge to the debtor m 
the order mentioned before. 


10 What should be done when a debt incurred in the presence of 

witnesses is to be discharged entirely? so the Author says 

Yajnavalkya, Verse 94 (2) 

And a debt which was incurred before the witnesses 
should be paid off in the presence of witnesses. 

15 Mitakshara : — That debt, however, which was incurred 

before witnessess should be paid off only in the presence of tliose who 
had previouely witnessed it. 

Here ends the Chapter on Documents. 

Viramilrodaya. 

20 Jast like the docameDt of tbo loan, the document evidenciag 

diacbarge is algo b good eriJeoco } so iuteodjog, the Aottor saj® 
Yajuavalkya, Verses 93, 94. 

ieMyaiya, ‘of tbo document f.e. of the paper, prsHheHu 
• reTerse* tide, as he goes on pacing the amoiiDt in email Suftelmentg, 

25 after each payment, fniko abhilikhet, ‘the debtor ehoalJ write.’ An*r 
having paid the entire loan, however, the document of loan given hy 
himeeir, pAtayet, ‘ehould cause to he torn *, t.e. ahoull he cot into pier*®' 
When, however, the debt-bond is sot at hand, 
acquittance i.e. as evileneing the certainly ahont the cei<atioo of h 

30 liability as a debtor, annyrllekkyam, * another docnojent % reciting 

fa^t of the discharge, kiraget, * ehould he caniei to he made ’« ’ 
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VeTtaJB4-9S j 

Ih.« .8 to be poTt.cnlarly not.d A debt wb.oh baa been takaa m 
tba pieaonce of witoassOB. that shoald bo paid off in the eame manner. 

By I nse of the word it le indicated that in ^ -- 

, a . ai- V «p»ViA Viftruiwritiost of on honest man is lo oo 

:-:Sd.''B;rh?oefo”rth:;o.l « .ncnded a payment .ithont 
witnesaes of o loan incurred withont witne.ace (93,^94) 

Thns in the (Jommentary on Srimat Tajuavalkya, 
ends the Chapter onDocnments 


S ulapam 

■yajuavalhya. Verse 94 

When the whole mfnt'‘“ 'not a^Sirby way of 

ehould bo torn. If.howoyer, ehonld be canoed lo be 15 

evidencing the acipiittancc, on presence of a witness, it must 

made When a loan has been taken in the presence 

also bo paid in tbe presence of a wilne =• < ' 

Hero ends the chapter on Documents 

Chapter vn 


OF THE ORDEALS 


20 


CHuman evidence has been said to be three-fold nr consisting 

of docnments, witnesses, and possession j 

T the tom of ordcala , and tho Author wishing to 

It IS , „j evidence lays down the procedure in 

expound ordeals “ “ commencing with ■' The bslancc, the 

°Eml^-otl95) Thcre.pre-ently. thcAntbormentionsthcorf^^^ 

/ Yajilavalkya. Verso 95 ( 1 ) 

/mv heianco tho fire, tho water, tho poison and the 
kos'(,aro°ttfordo'als, (prosonbod) horo for oxhonoration 
(from an accusation) 


2S 



qin Mltlktlidfi— Oried?* f Y^vaVc^i 

^ {. Vem OS 

Mitakshara — The five ordeals I e those beginning with 
the balance and ending with the a should lha, Aere? t e in the 
Dharma S'astra^ be offered for Visuddhaye, «j:Aonfraft(?n, » e for 
removing an ambiguitj’ about a doubtful point [ 95 (1)] 


5 Elsewhere nave been mentioned other ordeals, even such as 

the rice and like others, vide the text of Pltamaha “ The balance, 
the fire aS also the water, the poison, and similarly the IcosOt 
likewise the rice , these are the ordeals , and the seventh is the 
heated ’ Then why say these only * So the Anthor says 

10 Yajhavalkya, Verse 95 { 3rd quarter) 

These are (to he resorted to )xn trials on serious 
accusations 

MitS.kshara — Etani mah^hhiyogeshve7a,M«s*rt/«'ii^^ 
for serious offences only This restrictive rule’ which is here laid 

15 down means that these are to be resorted to only lo cases of serious 

accusations, and not that these are the only ordeals The Author 
will mention further on the test of seriousness 

An Objection — ‘ Indeed, the kos a also is prescribed even lo 
ordinary suits’ — Fide the text’ — ‘ The ( ordeal of ) should be 

20 caused to bo offered even m small (charges ) ’ 

The Answer — True The mention of ( the ordeal of) 
among ( those of ) the balance and others is not indicative of its being 
limited to serious charges only, but it implies its exteotion evco to 
Sdra-'^hfambhd complaints otherwise it would be extended even to 
25 compUmts on suspicion Vide the text’ * In the ca^e of those 

against whom a complaint has been made together with a waircr* 

( the ordeals of ) balance and the like should bo ordered , while (the 

1 Or ritimuLt 

S A complaint wLereln tbe compIainaDt nodertakei to paj 
Ift tbo caie ot hit failofo in eataUliliIng bii allcfaUoni ii called » 
Oonplaiat—aa Aarjhfamihi it explaised m— t 
8 Of FitlmaU 
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Tdjnavdlkya T 

Vent 96 J 

ordeals of) the r.ee and the (should be) m oomplamte of 

suspicion only There is no doubt abont this 

It mav thns be thought that this rule may he applied 
luvariabVn the case of serious complaints 

and complaints with a wager, so the Author mentions an exception 

Yainavalkya, Verse 95 (last quarter ) 

When a plaintiff' has (agreed) to abide by the result 
( ot the ordeal ) 

, - TU... . e the (ordeals of) balance and 

Mitakshara T , , j abhiyoktari s irshakasthe, 

others become apphcable to e p 

when the flainlif has (agreed) s 

the ordeal) , , . 

■e . e the fourth port of a snit indicatire 
S .rihaia ‘ ^ j by this is indicated the punishment — 
ot the success /g'lr/haia’lhah i e amenable to the 

Viramitrodaya 

. 1.11 liefoio ‘ In the absence of any of these, the 

It hae been etaten ^ xhete the Anther eiponnds the orjeals 

ordeal is esid to be another 
by an entire chapter 

tSJuaTalltyn Verso 95 

r„,dsal by) balance. 6''" ic**" rn''““> 

Brhaspntl' ^l. jflbVfoOncehas b-en declered as the 

and lota the eaered water ' p,, teja ,t,led 

sixth 1 and the serenth tno b, ,i„„ orJeels 

to be the Plnnchshare. Self liorn” 

haxe been pome ,„„„onilel, these Bte ordetle f « 

Of the nine "'f " b.,„, only, each as coId.eteshn 5 and the 

the balance w ho has acreed to abide by the deejw^^ 

ririwMon'S'ns cetaplalnt. 

! :T.r.7.n-t=«0» l. « -n th-r wid ne. a. In li. hat. 

3 Cb X 4-* 


15 


-0 


25 
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Viramltrodaya & 5 (ilap&Dl— in 2 'ttly eaies 


n ijuatalksi 
IVfi' 95. 


t e. the complttioant for ttsuddAayet * for hia exhoneration for 
removal of easpiczon (against him}tiaf ‘hore*, i.e. in the Dbarma ^islra 
have been prescribed. S'trshaka means the offer to bear the penalty 
upon the aaccesa of the matter of the onleal. 

If it be argneJ that having regard to the text s ‘ the ^.osa may he 
aJroiBiBtored even lu petty Cases even in charges of a email charadetj 
there le kosa', the answer m, true, it is so. Unt, under the tellJ “ 
those against whom an accusation has been brought (accompanied) with 
a wager, one should direct the (ordeal of) balance aud the like; the rice 
also and also the kosa in cases of suspicion, no doubt”, In accu'ation 
accompanied with a wager the Aosa not being raeutioaeJ, Ibis mention of 
the Aosa ‘ for a plaintiff who has agreed to abide by the resnlt ' is by 
way of an exception. As for? *‘Jn cases where the plaintiff has not 
offered to abide by the result, the four ordeala viz., of the balance and 
others shonld he avoided ; hoia has been stated to bo where the plainti 
has not (eo) agreed In this text of Pjtatnaha, Aosa has been atate 
to be where there is no agreement by tho plaintiff to abide by the resol i 
that has a reference to ao accusation based ou suspieioo. 
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(or alleged) (proposed) to be estabhsh^ , the 

an affirmative allegation only has been laid down The Anther says 

by way oE an exception to it 

Tainavalkya, Verse 96 (1) 

* PiOE 68 , , ^ 

Or by consent, any one may perform (the ordeal). 

and the other may submit to the jndgm 

Mltakshara -Ruchyd iy canaeat. . e by the mntnal 
mitaKsnaiJL the defendant , anyatarah any 

consent oE the complai defendant kuryat may 10 

one I e ei her the P , other, t e the defendant or the 
perform, the ordeal, 1 > wartayet, should submit to, t e 

^tp^hrms^thrsmlh . e to thecorporesl or 

peenniary punishment (speciae^tjein^^^^^^ b, to 15 
The meaning i hnmon evidence bnt 

the nffirmative prcc“ and negative proot And hence 

It IS established both by avoidance or o£ res judicata 

in the plea o£ denial o ,be option either of the plaintiff 

an ordeal is permissible a ooroin, 
or oE the defendant - - 

Viramilrodaya 

. ibat, •‘when there are witnesses for both 

It has been steted " There 

Bides, those for hini w ]_ .adicative of evidence , en ordeal is 

the word ‘ witness is ni j plaiotiff. ‘ Never shonld any one io 
intended for e again’ in Ihia text has been staled 

order a ““P'"'"*'”'.” tber Bletea°an ejeeptron to it 
bj Mann also ,P]..avnlliya Verse 96 (1) 

„ . . 1 ,. defendant, of both, whosoever mny have a 

Oftheplamliff andth 6 ^ performanoo 30 

desire for en ordeal , thos p„for,n.nca there the role ‘when 

(of an or dealj_w ,b. .op . . last or fonrth part ot a trial 

' "" r h ae”“« lb. ..ou.s..ra.leat.l parlies and the pnnistoent 

, « that part wh c» 

con«eq.aent open i* .g« 

o Verse 17 above p »9b 



4 MitMtfhara— Ordfol* tn cata of high treason, rollerg etc j" 

there are witnesaes for tratb, Ac * shoaW be read and la applicab 
explanation. 96 (1} 


10 


It has been said above that the ordeal o£ Icos a i3 pennissi 
in petty complamta, in a serious charge, as also in a charge £onn e 
suspicion, or accompanied by a wager. While a restrictive ® 
been laid down that the ordeals beginning with the balance and S 
With ( that oE ) the poison shall be ( resorted to ) only in se 
charges and in complaints accompanied by a wager iner , 
Author mentions an exception to the expression— “ Only in comp 
with a wager ’ 

ysinavalkya. Verse 96, (2) 


In the case, however, of high treason, and also of sin 
(of an aggravated type), a party should (be * 

perform an ordeal even though the other party 
15 submit to the judgment. 

Mitakshara — Rajadroha, m charges of high 
oE pataka., stns, such as the BrAhmicide and like others, one, ' 

should perform, the ordeal of the balance etc even lE 
has offered to submit to the judgment , and also in charges oE 
20 as has been said' “An ordeal shoold be allowed to those, w o 
fallen under suspicion oE kings, as also those who have been 
out along with robbers, and who are anxious to get tbemse 
exhonerated." The ( ordeal of ) rice, moreover, should be 
charges oE petty thefts only, vide the text o£ Pltamaha. • 

25 case o£ theft, however, the ( ordeal of ) nee should be offere » 
none other, this is certain The (ordeal oE the) heated o'J® 

( should be observed ) only m a charge of robbery, vide the 
• “ The heated mdrha is ordained m a charge o£ robbery* Other — 


1. Bj Ntrada cod PUiciaba 

2 ~TI»is n a ver 7 ambignoni expreesloB I* _ 

interpreted in many wsyc On« way of interpreting it Ic as translated a 

** Pointed ont along with or marked as robbers ^ 

ways are— ‘ ennraerated or cited or referred to along with or by robbers • 
one selected in tho text would appear to be preferable. 

3 Of Pitlmaba, 



Mltak?h«rl— r»« Oart ordeal 


TAJiiacatkya"] 

Vtrte S6 (i) J 

moreover, refer to petty disputee over small 

of Harada' " (Lot him be sworn by) th(d truth, vehicle and by h.a 

weapons, as also by bia cows, gram, and gold, " 

revered ancestors, by their p.ons gifts or meritorioua deeds He shonld 
(be made to) touch the head of hia sons or wives, or ev n o hm 

relatives Or in all charges the dnnhng of Ae tosa water a so ^ 

Therare the ( kinds of ) oaths presenbed by Manu in petty cases 

Although oaths also am regarded a,^ “ by 

, between these and the ordeals 

evidence still a distinction is i ^ ^ „ ^sorted to by 

of the balance and o c ,„’the case of one’ a final decision is 

reason of the fact that whi 

obtainable immediately with „£ „n,e on the 

other a decision is oMaio ^ 'J Parmdjaka maxim < 

analogy of the rule m the aranmam a 

lie .eeSupi. V 8«»« „pto.l.o" OM. .-e «t two kiod, 

3 This passage requir ^ ^ determined immediately on 

(1) One in which the truth or ® other ,vhich requires some 

the spot without any mterva ° The ordeals of the balance,Jirt Lc 

interval of time for a i e * eaffers injury in the performance 

are instances of the first scan there The ordeal of an oath is 

of the ordeal, his defeat ^ og onder the mles of this ordeal if any 

an instance of the second ^ penod after he takes an oath, he is 

calamity befalls a p rty wi i^ necessarily requires an interval of 

presomod to di.tingoi.tabl. o» Iho groond of Itor 

time to elapse Thus t e i r „d decision ir 

capacity to induce a oraoy 

^-,aTjn?a3TS-«n^ lo such a sentence as 

3 This ° ^ „r.dditaoo.lm.»lio»ol ofioioTV., wbo 

® farmer term merely emphasises their position as 

generally are included m tn although the balance and 

a special part of the E® have been specifically mentioned 

oaths equally are both or capacity to induce a decision after an interval of 
in order to bring out tne ^ 
time 
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Mttikshflrll— TAfl Ka a rtee <£ Masha ordeals 


Tdjtaiallya 
Verse 9d (3) 


0 


10 


18 


20 


The enumeration, however, of ( the ordeal of ) kos' a along with 
( those of ) the balance and the rest is due to its 
The Kosa applicability to serious charges and to complaints 

accompanied by a wager and not to ( any ) 
similarity with the ordeals of the balance and the rest, nor to its being 
helpful in enabling an immediate decision without any interval of time 
As for the (ordeals of) rice and the heated m(!5Aa, although 
they are helpful m securing an immediate decision 
Rice and Mfi.sha without any interval of time still as they are 
prescribed in petty complaints and in complaints 
on suspicion they are distinguished from the ( ordeals of ) balance and 
the like and hence their non enumeration along with those, and this 

IS a satisfactory explanation 

These ordeals and the oaths also may be resorted to in dt®pute9 
regarding debts and the like having regard to exigencies 


As for the text of Fit^m&ba iiz “In disjmtes regardi^ 
immovables, ordeals should by all metn® be avoided that is to 
understood as meaning that when evidence m the form c£ docuraen 
or (the testimony) of neighbours and the like is available, ordea 3 
should by all means be avoided 


An objection —Indeed ordeals are also inadmissible even 
other suits when other (kind of) evidence is available 

Answer — True In suits for the recovery of debts and the 

like, (nevertheless) even after the plaintiff has exhibited his wituesse** 

25 (duly) qualified as mentioned before* if the defendant resorts to an 

ordeal after giving an undertaking to suffer punishment (m , 
failure) then an ordeal is also permissible For it is likely that 
witnesses may have corrupt motives, while an ordeal is free from * 

* (such) faults, and the object of a law suit is to find out the tru^ 
30 about the point in dispute, as indicated in its definition As eap 
KQ.ntd&>^ ' “ A decision based on an ordeal which is truth dad 
a real decision according to Dharma, while a decision based on 
witness evidence is a merely legal decision When a point can b* 
1 Veraes CS, C9, p 846 

2 Intro VersQ 11— The second hall of tbo Tsrso it diCcrent 



rdj«.taU-jaT miUksh.rl4VlnimH™(l.». Or*aI. .lier iK»« 917 

T ertt 06 (5) J 

established by divine evidence, human or documentary 
should not be used ” The rule o.r “ m disputes 

hies, when direct evioence aa the eyidence o£ neighbours « 

like IB available, an ordeal should not be allowed even i£ 
resorts to It after aivim- an undertaking to suffer punishment (in 
c e o L r ”-h rb«n stated to remove the idea of an alternatwe* 
ourL The tent of Pltamahtt mr. m disputes about immovables 
Ic ' IS Lt ntended to exclude ordeals absolutely as otherwise there 
would be the polbihty of a non decision when documeotajy evidence 
testimony of neighbours, or simil ar eviden ce is not available 

Viranutrodaya 

. men the plaintiff ha. (.greed) to .MS by result,' thus it 

has heen staled . the Author etatea an exception 
lajnavalkya Verse 96 (2) 

» ftf a Bospected treason against the 1& 
When there is an f, inspected, ordeals maj be 

king or a heinons ®‘“ agreement to abide by the rosnlt. By 

performed without an offer o H,, i,te offences 

the word cMcr, ‘ nod also t - , ~ - tin riiftrcrpa for 

h .n the KaUUaPorana ‘In charges tor 
That has been statea forbidden inter- 20 

aJnltery with othe men s ^ ordeal be ordered by the king 

course, and for great fiio* ^ wager is laid in a trial, there 

When there la a ®°“teraD ordeal p eceded by an agreement 

only the king sbon d on for adoUery with otherB* wives, 

to abide by the result ‘ „,aoy ao ordeal shall bo ordered 25 

where the complainants PF ^ oscnlpation ” Vi*hnn* “ In 

withont an agreement . , a BgaaaltB, the proceedings 

charges for treason agains ^,,„ea,ent to abide by the resnlt •' 

ate commenced wi^tno » enspicion of kings, as 

Pitamaha “ For thos j^ted out alon« with robbers, and also those 30 
also those who .L., ,onocenc6 established, the ordeal should be 

who ate anxious to h ^arada* “Even 

offered with an agreem . . jl,, result the king may administer 

withont on fkirreement to aPia y 7_ ^ 

” ,5 that the*UernaU« ol an ordeal as an optional coureo 

1 Themewing .^punjnovables The optional appUeation has 

U not allowed in Fon^^ic See note 4 on pp 708-703 above 

been restricted to spe 3 Ch I 270 

2 Ob IS 22 
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Lr<r«i 93-ff. 

ordaalfl to hie depaodente.** Also': “An ordeal is proper only when 
the complatnanl oS'era to abide by the result of the test, excepting when 
ordered’ by the king.” 06 (2). 


S'ulapani 

Ydjfiavalkya, Verse 06. 

The person complained against, or the complainant may at their 
option (any one may) perform the ordeal The other should offer to abide 
by the result In cases of treason against the king, and in grave sins 
and the like (charges), however, even without any offer, the ordeal should 
10 be performed. Ay says Vishnu*; “In charges of treason against the 
king, and of SdAnsaa even without an agreement to abide by the result . 
Fit^mnha, “In cases where persons have fallen under the suspicion^* 
kings, and also those who have been pointed at along with robbers, and 
those who are anxious to get themselves eihonerated, an ordeal may I*® 
IS administered without any offer (from the other side)”. (96). 


General Rules of procedure as to Ordeals. 

Yajnavalkya, Verso 97. 

Having summoned one who has clothes on, who has 
hathed, and has observed a fast, (the Chief Judge) shottW 
20 at sunrise cause him to undergo (any of) all the ordeal 
in the presence of the King and of the Brahmapas. 

Mitakthara • — Moreover, Pradvivakah, the Chiff •^**^j* 
hhuya, Aann^ tummoned, at sunrise one, who on liie previour tkj 
Upcwhilam, hna olserred a fast L e, on tbc previous <i*y* 
25 sachailam snatara, and who, kns l/oified icilh cfcMrs on in 
, presence of the king, ns also of the Bralimatias and CounaJi®**^' 
karayot, sAcuU eauso Atm to un/erpo, (any of) flff (TrdrJ** 
Barvanl divyani. ^ 


1. KmdsCb I. *69. 
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" To one who has fasted for three nights, or to one who has 
fasted for one night only, and who has purified himself and has wet 
clothes on, ordeals should always he administered . This optional 
rule a, to fasting as laid down by Pitamaha is to be actna ly 
interpreted by regard to the strength or weakness of the party, as also 
to the importanee or triviality of the charges under eonsiderat, on. 

The rule as to fasting, moreover, is applicable also to the Chief Ju ge 
who causes the ordeal to be undergone: In the case of ordeals, (also) 
the Chief Judge who has fasted should by the King s permission 
himself observe all the necessary forms. Kide this text o 

Pitamaha. 

Here also although the expression used is “at sunrise” 
xiere aia o havin*^ rei^ard to the practice 

Without any particulariaation, atill n ° , v, u iio 
*. 1 . ^ • -vtrl thP resoeciable, the ordeals should be 

ainonff the wise aou tne respcvi* > • i . i 

muuj, hue ^ special rule laid 

admiaistered on a Sunday. And even mere, 
down bv Pitamaha,' should be observed »«.= In the first ^rt of 
the day, shall be the test by fire, during the first part also shall te t^ 

balance- in the midday, however, the (ordeal of) wa er ebould be 
oaiance, m me m j , ^ jj principles o£ Dharma, 

administered by one who es ^ 

wbtlnlC: ptlp^tL^ight wUi. finite cool, (the ordeal of, 
poison may be offered. 

As for the ordeals of the rice, the heated mdikn and the like 
, , ■ 1 „..ind has been prescribed, the admmietration 

for which no special period nas “""1' > wSradar 

c V 1 the first half (of the day), cure the text of JNaratta 

should be a so ‘J® “ f.le He forenoon, in regard to all the 

which is finite general me • „ 

ordeals, has the administration been proclaimed. 

IV -dine a day in three parte, the first part is called the 
PUrvanto" the"middle the iladifdnfm, and the last the ^porduku. 

another rule as regards the parlicnlar time has been 30 

• a- . a hJiext’s which arein the nature of affirmative and negative 

indicated by indicated by affirmative injnnctions 

injunctions. Ut tneae, 


I AU„NSr.a> «>'• 

. Ti.esUtod 0,111.1 Fii*‘ P*'‘ “ “ foievooe. 

37 


2. Oh. I. 260. 


10 


15 


20 


25 
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are as follows For (the ordeal by) hre the “'f 
S'is'ira and Hemanta, also the autum season of Warshi have 

prescribed; In the S'arnf and Grijta seasons the (ordeal^by) ware 

is (administered), and in the seasons of Hemanta an is 
5 (ordeal of) poison. The month of Chaitra, and of 

as also of Fm'saHo are months generally for all the ordeals a J 

are not unfavourable to these. Th 0 (ordeal o£) 
be administered always, and the balance at any time. e men i 
Wo is indicative by implication of all the oaths. ^ Moreover 
10 (ordeal of) rice may be administered at all times, since no sp 
rule is mentioned ( for it ). 

That indicated by negative inuinctions is as follows— InJ ® 
cold season, ‘ there cannot be a purification by ( the ordeal of ) 
nor can there be in the hot season a purification by Jire.^ Not m 
15, rainy season should (the ordeal of) pomn 

alsoin the midst of a heavy gale the (ordeal o£)5nton«."“ 
in the afternoooj nor in the twilight time, nor ever at mi • ay 
By the use of the word cold (ST/o) in the text 
be a purification by water in the 8e.ison ” the seasons ® J 

20 , S'is'ira, and War.jM ate also included by implication. Ana 
text I “nor can tbere be a purification by fire in tbe hot seasoni 
repetition of the prohibition in the cose of *’>' 

S'arada seasons which was already established^ by the a 
injunction, is indicative of a ipecial * .•.pjj 

25 circnmstancea justifying ( an ordeal ) however will be mefi 
further on. 


ViramUrod&ya 

The Aether slat®* the piocedare geeeially for ordeals 
Tajuavalkya, Verse 07. 

30 At llie .anii.B the Ohiet Jodee shoald (omaion the ,|| 

the ordeal who has bathed with clothee on and make him 
tbe ordeaU io the presence of the Dr&hioanae. pie/g Pilatnaha r — . — 

1. wj A tcMOD, or periodi of ihe year cominonly 
tiu u : “ iTftri si<f5V»” m. fiiHra, Vaaanta, Orijbma, 

^arai and Hemanta. 
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lVerte$ 97-PS 

expiation. The test as also the loauguratioa shall be on a Satnrda; or 
a Monday” 

Here, briefly the general procedare for ordeals is being written 
thus: —In the bright half, on an aaspicioas day, after having finished 
6 hie daily performances, and with the observation of a fast, the performer 
after having got first the benedictioa repeated by the Br&hmanas, should 
select and appoint the Chief-Jndge juat as the chief Priest The Chief 
Judge also after he is chosen and appointed, after the manner of the 
Pitnal of the consecration and donation of a tank, having performed the 
10 inangnration Bacrifii,e, with the observance of a fast, on the day follow 
ing, after having observed the daily performrnces, on a Sunday, should 
repeat thus “Gome, 0 divine Dharraa come, enter this ordeal,^ along 
With the Guardians of the world and the groups of the V’asuSt Adity^i 
and the Marutaa There with a wet cloth on, the performer of the 
15 ordeal should perform the ordeal as ordained. Hero the fast for thr®® 
nights is for a performer of the ordeal who is capable. Tbu la Ih® 
distinction. (97) 


S iUapaqi 

Yajiiavalkya Verse 97 

20 *Ak sunrise : e in the fore part of the day Narada To a 

man who has observed a fast for a day and night who has bathed an 
has a wet cloth on, in the fore part of the day has the administration 
of all ordeals been declared By this the expression ' who has bathe 
with clothes on has a reference to wet clothes 

25 By some even this verse is not repeated But Visvarupa has 

included it in the text (97) 


The author mentions speaal rules in the case of (severaO 
persons liable ( to an ordeal ) 

Yajnavalkya, Verse 98 

SO The ( ordeal by ) balance is ( prescribed ) for a womai’i 

a child, an old man, a blind man a cripple, a Brahmana* 
and one diseased, (an ordeal by) fire or water (is for 
Kshatriyas or Vaisyas respectively) , for a S'udra (the 
ordeal by ) poison weighing seven barley corns only. 



] 


Several ordealtfor several people 
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YAjHavalkya 
Veree 98 

Mltakshara — Stri, Wonen, t e all_ women withont regard 
to any partionlar caste, age, or position, bala, a Md until he 
attains the eixteenth year, without regard to the particular raste 

vrddhah, au old man i e one who is above eighty andhah, Wind 
man, , e one deprived of the eyesight panguh, o cripple. . e deprived , 
of the use oE the feet, hrahmapa, A BrdSmano.. c , the whole 
caste (Brahmans) rogl, diseased, < «, one affected by a diseMe 
The restrictive rule laid down is that tor the puriBcation of these, 
the ( ordeal of ) balance alone is allowed 

Agnih, tU {ordeal hy) fire, aaaUo (that of) the plough 
( PAd/a 1 and the heated masha' i. for a K.hatnya jalam, mater, , 

S v The word wa or. has restrictive sense 

thwi°;awrh lAe barley-corns of poieon saptaiva, , e ee.en 
only am (ordained) h'ddrasya for (the purification of) a 
S'vdTa 

T, s fh« f ordeal of) balance tor a Brahmans, and 

s-r •.la'rr.L 

n utrz athatrt tor a V.iaya the water (ordeal) ha, 
Ll orfamed,"nd ( the ordeal of ) poieon should be administered to a 

Sudra ” » i-t t j i 

. . „l,»t has been said’ that there should bo no ordeal in 
As to what l«s^he^^ ^ 

. n CO never bo administered to persona engaged in 

Page 60 „,torniing a vow, to those afflicted with a heavy 

, , .a. d.se^, to the ascetics, or to women, if the rules of 

calamity, to th to”— that is tor removing the rale ot 

Dharma ore ^^^^ 3 — „ consent, the other m-iy 

option laid down in^t 
perform the ordeal 


10 


15 


20 


2o 


30 


> ntrUcBlar weaioT* jroW It U eltljer Iho 

' niV« . vrr. ' -or I. .1 « .IgUMd of . 

ratio! a i„aUo coW nariel M • mill (irm) 

Gntjie »}T mciM® ' 
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MitSkflutrl — Ueatrultve rule tu eate of women, etc 


yil/fl3f)a?tya 
Vem 98. 

The purport is thiB*. In complaints regarding obstruction, 
when women are the complainants, the ordeal is allowed 
only for the persons complained against ; and even when these* are 
the defendants, the ordeal ehall be for the complainants only. 

5 croas'complaints, however, an option only is allowed ; and by this 
text even there, a restrictive rule has been imposed as to the balance 
only. Moreover, in complaints on suspicion about heinous sins, the 
( ordeal of ) balance alone is prescribed for the women and others. 


Thus this text has a purpose, in that it lays down a restrictive 
10 rule as to ordeals in the case of women and others when all ordeals 
are possible In the months of AfargasUrah, Chaitra, and 
which are common to alt ordeals. 


Nor, moreover, should it be supposed that, (the ordeal of) 
balance alone is prescribed for women at all times, since a rule has been 
16 laid down for their purification by the ( ordeals of ) balance, kos'ot wd 
fire, omitting (those of) the poison and water in the text* : "And the 
( ordeal by ) poison has not been ordained for women, nor has the 
( ordeal of ) water been laid down ; the real truth at the bottom 
should be sought for from them by means of the ( ordeals of ) balance 
20 and koa'a"} similarly the rule should be applied in the case of a child 
and othera. 


25 


SO 


Similarly, even in the case of the Br&hmanas and others alw, 
the rule as to the ( ordeal of ) balance &c. does not always apply, 
the text of Pitamaha tt’;- ** Purification by ( the ordeal of ) kos a i* 
ordained for all members of all castes; all these ordeals hold in the case 
of all with the exception of (the ordeal of) poison in tbocaseofa 
Br&bmana. Therefore when at the common periods the ordeals ere 
equally possible this text is intended to restrict it to that of the balao^ 
only. During other periods, however, the ordeals prescribed at the 
respective times are (allowoble) for all. Thus s “In the rainy season fir* 
alone is ( prescribed ) for all. In the seasons of [Jemanta and 
there is an option in the case of the three castes, viz. of the K?hstr>y* 
and others for the (the ordeals of) fire and poison. 
a Br.lhmans, however, the ( ordeal of ) fire alone, and never ( th** 


1. •*. *. the women cto. 


•j. Of Hireii*. 
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VtTtt S8, J 

poiBon, is allowed ; vide the prohibition (contained) in the terf : " with 
the exception of ( the ordeal oE ) poison m the case 
IJnringtL seasons of sod S'arada (the 

alone (is allowed), OE ‘tose. however, for whom ( the ordeals o) , 

Hre&e; are prohibited having -8“^ ^ orL^^^^^^ 

which they might be snEEering. e. g. m the text. ( ) 

fee should be fvoidedin the case oE 
water in the case oE persons suffering fom cough 

and the ( ordeal o£) poison should always be 

persons suffering from billions or ph egmatic 

ease of such pemons, even - periods (ape .a^ly)^^mentmn^^^^^^^^ 

( the ordeais of ) Bra &c. the common ot “ ’ „ „f) 

are allowed. Similarly having rega^*^ 

water, fire and > P“““ regard to the prohibit- 15 

meu--eveu - case o£ weak me., bav.og^ ^'’aministered'^ as are 
ive rule in general, such ordea b^^ „„,„„naing circumstances, 
conformable to the (special) and time, 

and as do not offend against the rule 

Viramilrodaya. 

In re^arl to the ordeal, the Antbo, mention, -nl.e for th, gO 

V5inavalh,a. verse 9B. ■ 

. », 1 « the *<'0 of sixteen, for the ageJ, for the 

For one who is belo" » solTerlng from a 

blind, for a cripple, for a Dri “*” ’ g’^jra, boweter, the Fire, Water, 25 
disease, Balance is the ordeal. _*-,nrioc eeren yavas may be gireDi 
oro,thel.oi.on, (,n n« .b^nld be plr.n, for a ' 

Harada'i “For a for a V.I.’ja .boald bo 

Ksbatrija, the fire, the Geaerallj for all, the doin 

girea IFafer, and 1°' “ ® „copling the peienii in the ca.e of a 30 
hasbeendeclarad b, the 'bnngbt W. 

BrShman, , for all. however, the JIM 

Katyayana’: “For a '“'®YMs'Ta the ITarer ebculd be adroioU- 

flaiance for the Vipra, and for ^ pcitcn m ‘he case of the 

tsredt or for aU. 

1. Of ritio'ha. Poe ahore 
5 . Veries, 422^25‘ 


1 Th" 

BeeK.u.y>r„43l ^ 

2 Verso 05 p 010 

38 


15 


rd;„™i4, 1 vir.mi,5.u 927 

t (r»i 05*99 (1)J , 

t I mnat not bo eiT0O» to one who 18 

unbelievers, for tbeso an orJ-al m the case of those 

habituMljodlicteJtosins.so sayeBIirgra^ ) with effort 

.,»rut for ,ho™ or..«U ... no\ proloce- defo.t 

be tested lhroa"h gool men, the ” , i-.j /4i2) (96) 5 

S ulapani 

B. regard to pa.t.cl.. O- •- ' 

TajuavalUya. Von. KB ^ 

For a SWra, a to "a' KstaMya F.re (tha con- 

Bwhmana should bo gnen tho i?uWnc . 

Burner of oblations) , for o for all, the JCosa has been 

^ddra howovor, Fasm only prM*nn for a Brahmana, or for all 

deda„al.y ttowiso. cicapl.oe «•. T”"’™ 
haa bo, a olalod tUo Balar,c." 

Afl to the toit for * women, that, however, has no 

which an ordeal ha^ been for involved in great sms, and in 

reference to any other — For atould a king intent on the rules 

particular for tho unbolieTcrs ncv appointed by these 

of Dhanna administer an ordeal *or g 

very men an ordeal may be prop _ 

jW wplthat “these ordeals are ordamed m 

It has been said ( / Author now mentions that which 

the case of serious charges 
makes for seriousness in a comp a* 

yainavalfeya. Verse 99 (1). 

. , , tbe subiect matter of the dispute is 
Never until ( the s « of ) the plough, nor 

below) a thousand bb™ “ -p the balance ( he allowed ) 

the (ordeal oOpoiscn^ne ^o^^^^^^^^^^^^^ olthe ,un...e. 

Mltakshara* Wbi plough, the poison, or of 

than a thousand Panas, the . made, and even the common 

the balance should not be cause ordeals beginnmg with 

ordeal of water also, as has beeD_giq: 


25 


30 


Elsewhere the reading is 
By Pitamaha 
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Mitlk^hari —Ordeals graded to losses. 


5 


10 


irdihavalkya 
Verse S9 (/). 

the balance and ending with that o£ the poison should be administered 
in heavy cases.’’ Here the non-mention of tlie ( ordeal of ) kos a is 
accountable by its mention even in connection with petty complaints, 
in the text'** “ The ( ordeal of ) kos'a may be offered even in fl petty 
case.” The meaning is that these four ordeals are allowed only m 
cases for the amount of a thousand Punas or above, and not below. 


An ohjecUon Indeed theordeilsof fire &c have been 
specified by Pitainaha even for ( suits for ) less* viz. • “ In the case 
of a thousand, the ( ordeal of ) balance should be offered, so the iron 
( ordeal ) should be given for the half of a thousand ; for the half of 
a half, however, the ( ordeal of ) water, and for the half of that, the 


(ordeal of ) poison has been prescribed.” 


The Answer: — True. In such a case (however) the rule is 
to be thus interpreted and applied : The text of Pitamaha is ( to b® 
15 accepted as ) applicable to such properties by the deprivation of whwh 
there occurs a degradation, while the text of the Lord of the Yogis 
is to be taken as referring to other ( kinds of ) property. And, 
moreover, both these texts apply to cases of thefts and violent crime^ 
In the case of coucealment, however, a spscial rule has been pointed 
20 out by Katyayana,* thus ” In cases where there is a denial o 
payment, in such a case the quantity or amount ( of the property / 
should be determined. In cases of theft and assault an ordeal shoul 
be administered even if the Babject-motter be a trifle. Having 
ascertained the quantity of the property of whichsoever kind it may be* 
25 its equivalent in gold should be determined, and then with a fiol 
measure the ordeal should be administered* Having (thus) ascertaine 
the amount (equivalent) in gold coins, for the loss of a hundre # 
( tbe ordeal of ) poison has been ordained ; for the loss of eighty, 
however, (the ordeal of) fire certainly sbonld be offered. In the case 
^0 of a loss of sixty, the ( ordeal of ) water should be given ; while fov 
forty the (ordeal of) balance. For o loss of twenty or ten, bowe^r, 
(the ordeal of) drinking of kos'a ia ordained. The (ordeal of) 
rice is ordained for a loss of five and more or the half of its half. 
its halt or the half of this half, however, the heads of sons or ih® 

^ 1. Of rilimaha. 2, the fire. 


3. i, ». 4. Yetscs 4lt~4il. 



Ti,.a,aasa 1 mit(k5l,ata-*e«.« •/J'Ka.™ 9 

VtTi« fi 9 {2) J 

sHouia ^ touchea 

^ZS ‘A\ro:i:aZla..ngaoe...o..a.. 

Mctilar duties ( Dharma and Artha) 

* Page 61 11 >1 

T 1 J «m<.trinr ascertained the amount in gold coius, 


“Never until the subject matter 


below a thousand should the 


the 


matter is - 

thousand of a copper pana should be 


10 


plough be allowed &c 
understood 

, . „._i„deea these oraeaU have been ment.onea m 

It may be eeva— Inaeea 

cases oE eeaition ana ^ thonsana ehonia the plough be 15 

until the subject matter le 

allowea” t Antiapating this, th 

YajnavalKya. Verse 99 (2) 

... „,.og of offences affecting the tong, and 
But in the ghouia always undergo an 

in serious charges themselves, 

ordeal after having p 

1 . .-S —In cases oE sediUon, as also in accusations oE 
Mitatohara „ggrd to the quantity or amount, 

heinons crimes, always, , ([jj having purified themselves 

(the parties) should perEorm ordeals alt 

by fasting &= been 

Similarly a epeeial or oE 

mentioned by Ndra o ^ ^ ^^rople, or in a cross-road must be 

the Boyal palace or m = „ covered with 

placed, firmly in‘o the ^^_^^rnts ” ‘Must be placed’: e the 

perEnmes garlands anci^ 

— Werldly ot hamaa 

1 ^Tnrv ivn ‘^'^3 Adhy.ya V.no 3C3 p 623 I 3 

g p 328 11 ^ g 01,1366, 26.. 

4 Of TajaavalkT* V * 


20 


25 
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ftHtlkshar^* Viramltroaaya— P/ o«j / or Orrfeali ^ 


Veru SO 


babnce. The details have been mentioned by Katyayana' ‘ Tte 

trial oE men accused o£ hemons crimes should be caused (by an or 
before the seat oE the God Indra OE those who 
having attempted ecdition. the trial should be or ere 
before the gate o£ the royal palace For those born o a 
between a woman of a higher and a man o£ a lower class the ordea^ 
should be administered at a place where the roads cross In 

oE others than these, the ordeal should be oEEcred in the cou 

This IS what the wise think OE the untouchables, or je 
belonging to the basest class of the slaves, o£ the 

persons guilty oE heinou- crimes, and of persons born o a , 

Lmnection the trial shall never he before the king n case o doub • 
the ordeals known as ordained in each case should respeo y 
administered ” 

15 Here end the Rules oE Procedure about the Ordeals 


10 


Tiramitrodaya 

By regard to the araonnt of moaey in particular cases, the An 
states particular ordeals 

Yayfiavalteya, Verse 8B 

20 In a dispute for a debt Ac for less than a thoasand 

the plcu^f, nor the poison, nor either the balance should one admims 
I^’fpdriieaAu, ‘in casee of offences against the king » 
charges of treason against the king , s uehayah, ‘after haying P ^ 
themsalyee' I e when they bnye cleanBcJ themeelyes by bathing* 

30 an ordeal like the p/ouyA, Ac., icaAeyu?t, ‘ they shonld ondergo • 

By the use of the word tatk&, * also *, is added that 
not bo administered By the word eha, ‘ and ’, are inclu le 1 the t 
So also Vi«hon* “ Now about the performance (of ordeals) “ 

* of treason against the king, and in eihata$, according to t e n 
35 Id cases of deposits, and tbefts« the amount (iny olred) isthe jn^** — 


1 Verse, 434 i 

2 A ppflli/<wBa cosnectioD u a onion betaecn a man ol a lower, 
woman of a higher class lu conTcrse is called the Anoloma, r*® 
Aehara IV OO-OC pp 24WS61 aboTC 


1. CTi IX. 1~3 



YA}navall.ya l 
Terse 59 J 


VlrainUrodaya -^tandardtsat on of giulls 
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Sraayoft,' covenant’, .e the ordeal, ‘according to the option’, . e, 

ID pursaance of the king’s wish 

Katvavana' “ Where a gift la domed faloely, there the 
amonnf iinvolved) ehonld be determined. In the case of theft and the 
eddoMS. an or leal ehonld be given even for email ° 

small S,c , the meaning le that in those petty cases of ''=^’ 

an ordeal does not exist even for those amonnts in cases of a theft and 

eihasa, an ordeal la preaenbed 

umasnali’ “The (ordeal hy) Pe««. 
been stolen, vrhen a ‘^\'^7»S?n,Vhe”{o7nr,«8\ 

third, the (ordeal tcnl.tion i.’for a fonr hnndred, 

always be given When hows . the nee ehonld 

the heated mieha should be give , ‘h h„nd,ed has boon 

be given, and the <*7“ ‘ “',Ae by the (ordeal of) Bhanna 

stolen or falsely denied, the trial e ..„„cillors the pniiBcation by 

For a eow-thief should be given '>» "of ps,,„ns of lowest 

(the ordeal of) plough These ,taled to ho the 

degree , for (persons of) ^i„l,esl should be determined and 

double , and lour times for^lhs uignem 

ftdmiouterod by the Judgee ” . , a a . 

r II nv,s.» iMosacttoos cold abaU be regarded as 
Vi.hntl' •’ In all m ? ,f ,t 1,5 ),s, by a half of gold 
the standard of value (4) ^ ,b,n 

(Krishnala) the kota according to the value In 

that, the ■Dn'n"'’'’ -f as described before for a Vhilyo , 

one of double value the ordea tin"Iy tribe, and for the quadruple 

for treble value for one ol ” ana should the Info bo offered, 

value for a Br&hmana No of an agreement to bo 

excepting for creating con ^ ^ iJrdAnans may be 

performed lo future (10) “s ‘|oj of) earth dog up by a plough (17) 
made to take an oath only v conviction, even in a matter 

Inthecasoofa lerson wil | ebonld lo administerel (i8) 

of a small value, one of I e known among good men, not 

For one whose good character ^ Excepting,* Ac ’-Where an 

even in cases of large valnes ,„oUy shall lo this”, excepUog 

»t^reemeot has been made vix L.. — 

I ^«f• aa.siloa whsthr^r an ordwl sLoaW U 

- Meaning jJ b, d,stennlnrd after aicctta nlng lt« 

eWan and If ro wlticb ttIo.t wcaU b. ^ 

(unoani InTolrrd in gotta 16 al«ve 

4 CH IV < 
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thati There, however, eveo for BrAhmani, the hos’a may bo given* 
Ploogh {. e. the furrow of an anchor. 

Kaly&yanti* t “ Alter koowing the extent of all things, goIJ 
Bhouldle fixed as the standard ; and the ordeal ehonld be preseoteJ 
5 accordtng to the gold etandard. Fora loss which leaves a residoe Ion 
by a quarter, the Pojson and the Fire is observed there ; the iraier, 
where the loss is leaa by a third part; for half of a hundred, the iJafaeoo 
has been etated j the drinking of the A'os'o water, for its half, or for 
tenth, fifth, a seventh, or for half of that, the rice, and for half of th*^ 
10 the heated *Of a honjrod of goUless than by a quarter*, i* *•* 

seventy-five gold coins ; ‘less by a third part*, t* «. » third part of 
a hundred gold; ‘its half* i. e. half of a hnnlred, ‘for tenth, 
seventh, I. e. fora tenth part of a hnudreJ, fifth part, or a seventh 
part,— -the drinking of the Kos'a water. This is the meaning. Il*re, 
16 moreover, the small proportion Is jo regard to the lower cl>*s**’ 
Vrdha Manus “Having ascertained the qnantily in gold, for the lcr» 
of a hundred, the Foison has been elated j for the los# of efgb^yi 
however, should be given the /’ire; when the loss fs of sixty 
jr<trer should be odoiioistered { for a (otlj', ebsll be the Datanei’ 

20 the loss of thirty or of ten, Brbaspati prescribes the drinking of 
Aos'o j for the loss of five, or a half or of its half, the IltCt • 
‘Thirty Ac.' i. e. for the lo^s of thirty or for the loEs of ten. ‘Five'd^ 
of the half a five or of its half or for the loes of one, the drlokjng of I * 
Kosa water. This Is the meaning. 

25 Tbeie tejts are io reference lo debie Ac. as also in regard t® 

things given away. The text of the Author, however, is in referroce 
otie who commits theft. Thus there is no contradiction, so they say* 

Here end the Kales of Procedure for Ordeals. 



iSjuavdliya 

Vtr$et 100 102 


SUapinl & BtlUkBhsra —The imocalto 
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.consafon . for a foar ^ouia .e the^heated * 

for a three hundred, the nee eho the 

half of it, when a . t^jed For a cow thief should 

purification by Bharma sbould be j -i of ^ nlough by all efforts 5 
he given by the councillors ‘"“Xmllli the double has been 
These figures are for the lowest t^^ judges’ 

rLLtstre‘hy‘:ar occupation and qualification (99, 

Thus ends the Chapter on the Procedure for Ordeals 

„ -tated the rules of procedure applicable to 10 

Having thus ‘ ^ mentions the process of 

all kmds oE ordeal'j the nrhers 

administering the ordeals of the balance and others 

Yajnitvalkya. Verses 100, 101, 102 

in holdme a balance have seated 
When an equal weight, 15 

a party i Cto descend, (100) 

marked a line, and cause 

-0 tiroes therefore, 0 auspi- 

created hy ‘he gods in th 1 suspicion (lOl) 

cions one, speak the trnth^ ^ 

roe dow°i” la"’^ ^ 

he invoke the balance dharanaro, 

Mitaksharai-Thos , balsocc. i. .Jhe gold- 

n dnihers by these pratimanena, iy 
The admiuis- smiths^ , claj saml- 

tration of the ™'“ 1,^50 latghed agamtl an equal 

balance and other havion been made eqnal (in weight), 

ordeals SiilVmas'ritah, haitng been sealed in the 

n"^’, the parly. • « "‘her the defendant or the 
5a!im«, • « “ krtwa jTinJ *01011 the line, determining 
complainant, rokham krtwa, 9 ^ 

the ordeal,, c “Thlin he was seated in the position 


20 


25 


30 
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[refM 100-202 

tulima’bhimantrayet, he should invoke the balance, i.e. offer a 
prayer to the balance by the ^oUomng manlra, viz. — “0 balance, thou 
art the seat of truth, (and) pura, in olden times, thou irert, devalh, 
by the gods, i. e by the Btranyagarbha, and others, vxnirniitah, 
5 created, i. «. manufactured. Tat, therefore, i e. for that reason, 
wada, sveak, i, e. point out, satyam, the truth, i. e. the real 
nature of the matter in dispute. Ok, kalyani, auspicious, i. e. good 
one, sans'ayanmarn vimochaya, free me from tins suspicion. 
Matar yadyaham papakrt, Oh mother if it be that 1 am the sinner, 
10 i.e. am telling an untruth, tato mam twam adho naya, then you 

should carry me down. If, however, s'uddhah, I am pure, i.e. 

telling the truth, mdm urdhvam gamaya, Men carry me upicards'’ 

The form of prayer for the Chief Judge for addressing the 
balance bas been laid down in other Smrtis. The present mantra, 
15 however, is for him who performs the ordeal The test of a success 
or a defeat is, moreover, obtainable as being indicated by the maniro 
itself, and so has not been mentioned separately. 

Tlie construction of the balance, however, having for its object 
the seating of the party (with it), has been lucidly described by 
20 Pitamaha, Narada and ovbcra thus : — 

*' The wise should construct a balance after saluting die 
guardian deities of the quarters, and after cuttiug down with the 
incantation of the hymns o sacred tree from which a sacrificial 
is obtained. The hymn to be repeated softly at the time of cuUinj. 
25 the tree is the one addre«s€<l to the God Soma’. A quadrangubf 
balance should be made which should also be strong and straight. Ihng* 
should be fast€ne<l at three places and with n purpose. The bi1*o^ 
should bo four Hastas in length, and the two |K>stB also shouh 
* of eqnal measnre. The space intervening between the two, however, 
30 shonld be two or half n hasta more \ 

* Page fi2. the two (remaining ) flaMas cf Iwth the 
should be dug into the earth. Moreover, 
arclies should be create«Hn tic rear of bath the and (lliv»C/ 

shonld always be higher by ten dnyu/u* than the balance. Then* 

1. Thai : Mtat «5i r»w: n : \ — 



MltaWatisri— 
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Tajiiaraliya T 
Verttt lCO-102.} 

two suspenders oE clay, should be JrdTJhe 

tram the arches cast should be erected ou 

balance. A firm balance Eicing j * *i,« «,irles o£ both (the 

a holy spot, two scales should ^ ,4 placed in both 

posts), and the ( blades oE the )rfuraa^B^^ 

the seats with ™j\‘"™thed the parties (perEormmg the 

towards the west should be „ j 

ordeal), and in the ..ni.’’ 

should place a basket and fill »t 

Here, however, there is an option as to the select, on oE day, 

bricis, stones, or sand Mgcs who are well-versed 

“ Persons should be api» the goldsmiths, as also 

in the weighing oE always make the balance even 

the bronae-smiths. the ju „ 

ft' to ttat toS Sbodd be considered a, even wherein the 

water does not move," aEter having got him 

•■Having kept adorned with buntings and 

down, the balance mantras should invoke the goda as 

Bags, and then one kn^^ oc^dote: ThereaEter the ChieE Judge 
described in the .P hia Eace towards the East, and with 

with the flourish oS ’^^^t odonrs. flowera, and besmearings, 

Eolded hands beariu = ^ , come, O, come, 

should repeat the EollowiugjP^J^^^^.^^^^^ Guardian Deities oi 

and be seated in this jl„„ts. 

the quartets an y Dbarma' { to be seated ) in the 

"AEter bavin (oft®--) P”‘" *ould be distributed 

balance, ,j\ted Indra in the East, and the Lord oE 

( as Eollows ) • “ Vatuna in the portion towards the West, and 

the Dead in ‘be “U Guardian Deities 

KuWa in the 0^^^ ' ^ corners ” 

‘Tt d'a ha, the yellow colour, Tama the blue, and the colour 

— preBidtng the Low. 


10 


15 


20 


25 
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936 Vasug, Adilyas, Rudras, Sfaruli and the iTother DeiUtSi ^ 

lustre o£ gold, and the god of Fire also possesses the golden hue. 
Similarly the Nirrtih is known to be blue and Wlyu ( the god of 
wind) fcraoky. la'&na is, however, red. Thus should all these be 
contemplated in the order ( mentioned above ). ” 

5 “A wise man skonld worship the Vagus on the southern side 

of Indra. Dhard, Dhrava, and similarly Soma, Apa, Anila, Nala, 
Pratyhsha, and PrabhS,ta, are known as the eight Vasus. 


“ Similarly the group of the Adityas should be placed between 
the Lord of the Grads and the IVSna. DhSt^, AryatnS, and Mitra, so 
10 also, Varunah, Ana'uh and Bhagab, likewise Indra, Vivaswfin, an 
Phsh3. and Parjanya known as the tenth ; then TwaahtS and then 
Vishnu not the last though born of the last,’ these are the twelve 
Adityas described by their names.” 

'* The point towards the west of Agni is known to be the 
16 place for the Rudr.ia, Virabhadra, S'ambhub, Giris'a of great fame/ 
Ajaikap9,d, Ahic-bhudhnya, Pin&kl the never-defeated ; so also 
Bhuvanadhis'varab, Kapdli, the lord of the people, Stbdnuh, Bhavah 
and Bhagawdn are known to be the eleven Rudras. ” 

“ Between the Lord of the dead and Rak?ha a place should 
50 assigned for the Mother Deities vis . : Brdhmi, Mfthes^wafi, ao 
also Vaishnavi, V&rdhi, Mibendri, and Cbdmundd accompanied by tb^ 
bands of the followers. ’* 


25 


30 


“ The points to the north of Nirtti ia known to be the place for 
Ganes'’a, and the place for the Macuta ia said to be at the northern si ® 
of Yaruna ; Gagaoah, Spars'anab, Vdyuh, Anilah, and also ’ 

Prdnab, and the two vis., Prdnes'a and Jiva are known as the 618^ 
MarutS. A wise man should invoke the goddess Durgd at tb® 
northern side of the balance. ” 

” The worship ot these deities is however known to be by 
( repeating ) their own names. Having offered worship to the Go 
Dharma’ commcociog wjih the arghja and ending with decorations 

1. «. « the last otcler, or Ue Hudras e/. " 

1 3TtTni3T?3 »T?5i*ni5r*r=it aoni^T.” n 1. 65 le 

2. The principal deily in this rilnaJ. 
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10 


15 


Fdj.«aH-ya T ftmlk?li8ri-Tn.r<Afj. the de,t et 

rents 1 00-105 J 

&c ! thereafter a eim.lar worship 
dctlee r,. oommencmg with the arghya and ending 
the eervice should commenee with gandka ( sandal paste ) and end 
With naitedya ” 

Here, moreover, having duly constructed a b^nce ad^d 

with buntings and fl^^aud having mvo^J^^eon^ &e ”, and 

rw ""“hit: 'o^yTgkgpZ 

ji t/. vtnfl water a^aio* a hath clothes, the sacred 
and water, madhuparka _ J,.,. „f the crown the bracelets 

thread and the water * deities commencing with the 

and other ornamenta,and the repetition of 

god Indra and ending fte godfes Du g 

the om (O') at the be„i „ them commencing 

dative ease at the end, rmd havi^g^^ aecorations, he should then offer 

With the arghya and en ^ perfumes, 

to the god Dharma the ym the god Indra 

hght.and the with the gandka The sandal and 

and others the worah p M ted (colour) as SO 

Bowers tor the worah.p h^^ ted flowers, curdled milk 

says Harada With ^^^.t ttorship &o to 

fried puddings, the rice g to the respectable (people 

the balance oud then h h^^ tiorsh.p may be 

present there) Ut ^ttch ae are available (at the time), 25 

(offered) with red or ol ^^^tioned Thus should be the order of 
as no special rule oa= 

worship Jadge should do As has been 

All this ' Jndve, a BrShmana who has completely 

end’ ‘Then the C l trho IS accomplished by his 50 

mastered the -ndoct, who=e mind is calm and who is free 

learning as well as “ ^rho is the essence of truthfuloess who is 

from feelings of 1 , ,je,oted to the welfare of all beings, 

pare, and who is wa — ' ~ 

^ ! n^T^T^oranateaeiieJ In oTery perfomaEce 

1 . » Deity and tha rest are accessories 

ttero IS a irin=T5^ETJ tne P ^ Narada 

2 



ggg MlUlc^liari— p^er of oblauoni 

who has observed a fast and who after cleaning his teeth has worn a 
clean clothe should do worship to all the deities as prescribed by the 
ordinances.’* Moreover, a sacrifice should be offered in the Laidi^o 
fire by the four Rtioijas in the four quarters, as is said* : " Similarly 
5 a sacrifice should be offered in the four quarters by those who have 
completely mastered the Vedas, by means of ghee, and holy articles 
of sacrifice, and with the samidhs which are the (usual) means of a 
sacrifice, by repeating the SSvitri and the Pranava mantras with the 
words fiioaAa at the end of each. ” The meaning is that each of the 
10 three articles viz. the samidhf ghee and the rice should be offered 
lOS times each with the repetition of the gdyatri with the pran<ita at 
its commencement aud again with the addition of the pranava at the 
end after the offer of the oblations with the words swdhd 

Thus having performed the worship of the detieg with the 
15 oblations as the last, thereafter, having written on a leaf the subject- 

matter of the dispute, it should be placed on the head of the peraon 

wishing to perform the ordeal. As has been said: * “ Having 
written on a leaflet, whatever is the subject-matter of the accusstioo, 
it should be placed on the head with (the repetition) of this mantra. 
20 The Mantra, moreover, is this: ‘‘The sun, and the moon, the fife, 
the wind, the sky, the earth, the water, the heart, the god Yama, the 
day as well as the night, and the two evenings, and Dharma, each 
one knows the action of men. ” Moreover, the part of th® 
ceremonial commencing with the invocation of the Dharma and 
25 ending with the placing of the leaf on the head, is common to all 
the ordeals, as has been said : " The whole of this ceremonial 
preceding the Mantra should be observed in all the ordeals; 
similarly should be observed the invocation of gods.” 

Thereafter the chief Judge should invoke the balance, vide the 
30 text:^ “One knowing the SSstra should also invoke the balance whh 
this formula and the mantrae also have been indicated vU. ’ ^ 

balance, you have been created by the Creator for testing the sinful- 
From the letter dha (in your name) you are the incarnation of 
Dharma ; and since from the letter (a in your name you determiu® ® 

1. By ritimalia. 2. By Nirada. S. By Pitiiaal'*' 
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«»oco/ion to the lalanee 
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gmlty .nd>v.dual he .s wcghed (m you), “"J™ "™ 

taowuas the DMla You know the em, as ^ 

deeds ot all betugs 0 God, you ^ 

mortals do not know. Thrs nrau who has been aecused ru a jud.c^^^ _ 

prooeedtncr wishes to establish his innocence ; therefore, 0 Lord, y 

ths person wishing proper place ; m* the text : 10 

head the leaf, and , havL placed the document ou 

‘ Should again be seated " f „ ,.t that 

him ■ And while "> “ff J* one knowing the science 

condition for an interval of dve 

of astronomy should determine Brkhmana should 15 

"One knowing me tt nt rval of 6ve emddis should 

d.term.iethe.utervaloft.me, Ae mterv 

ba determined by those wh letters is known 

Theintervel required tor P— „as also been 
as a prina, six ^ for pronouncing) ten long £0 

said •• (the interval J sixty ot these a 

letters IS cilled a prdna, P Yy„|j 

ghat,, and of sixty gh ids is said to be miu , 

30= days is made a month 

, I moreover, pore men should be appointed 

During .tmlor uou-acquittal, and these 25 

by the king for determining acquittal aa has been said by 

will declare the acquitt Brkhmenas who woold 

Pltamaha,: “Among the P . are wise, pure, and 

depose only such as has been Umpires • 

who are not covetous shoo W ■” “Pf 

_ — um..,v.ltol\eOllip«t of a 

1 {ffnST 8e« farther on, a 

OA«n-24 Beconda according to the general inle 

2 ekr-0, 

" arrived at, >• explained 

8 The method by wb.cb tbie 6g«re ot tbirtv i* a r 

above 
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• YdjHatalkya 
Verm 100-102 


qC ( 8uch a ) high character will then inform the king of ( his ) 
innocence or non-innocence. 


The condition for determining the innocence or non iDOoceoce 
haa, moreover, been laid down* thus? “If. on 
5 ^ Pag® 64 being weighed he rises, he is undoubtedly 

innocent. If hia weight remains the same 
before, or if he goes down, lie cannot be acquitted ’* 

Ab to what haa been said by Pitamaha — “ One who will 
show an equal weight la guilty to a small e\tent, while he whose 
10 guilt 13 large, goes down '* — there, although the smallness or the 
largeness of the matter under complaint cannot be determined by 
an ordeal,* atil! the smallness or largeness of the punishment would 
be determined thereby — ttz the ( punishment ) would be small if 
the act ia done only once or unintentionally, while it would be 
15 great if the act ta repeated more than once, or has been committed 
intentionally. 

When, howeover, without any austeosible cause, the scales 
&c burst or break, even then, there is a non*acqmttal vide the 
“ Should the base burst, or the acales break, or the beams or the 
20 hooks split, or the strings burst, or the transverse beam break, a non* 
acquittal should similarly be declared (as stated before)”. 

Kakshd 18 the base of the balance j the two Karkaias are the 
two iron-hooks slightly bent, fixed at the two ends of the balance to 
support the scales and reoembhng the thorns of a crab 
25 The Aksha is the piece of the beam to be placed on the two base pillars, 
for holding the balance. When, however, these break on account 
of a cause which is ascertainable, then he should be placed agaui* 
mde the text ” In the case when the scales &c burst or break, the 
« man should again be placed ” 

1 By Natada 1 283 

2 » e the same having already been stated in the leaf placed on tbe 
man’s head 

3 NSrada I 284 The text actually to the found in tbe edition of 
Dr Jolly 13, hoTvever, quite the oppoeite of this the Isst hoe there being 

shall pronounce a formal declaration of bi8 innocence 
Kityayana, suggests a re trial, Bee Verse 44Q 
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Thereafter "The kmg should please the Rlmk^, 
and the AcMnja by means of dM,.as ^ 

made m this manner, after having enjoyed (all) the 
enjovment, obtama great reputation and « entitled in the end to ^ 
absomtion ” _ 

When, however, the king wishes to mainUin m the earn 
^ 3 «,a*i« balance os described abore, then he 

condition and permanently damage from 

should build a house for it m order t P wKnnld he erected 

» j *t,o ‘A balance house should be erectea 

the crows &c vide the text 

which should have a wide space, wm Ualonr'P Avhen nlaced) 

washed, and ila should be so .ituated where th Pla™'*- 

aa . u J hv do-ta or the diSnddlas, or crows ineie 

also he should cause to be (mv / aieties, and should cause 

the guardian deities of *= ttoecLng og period, of the 15 

theirworahiptobe ‘a taher) Lc°,oo, He should 

day by means of sandal and have ,t watched 

have It protected by doors, store g, pjaced therein, 

by the gnarda, should cause earth, Jed’’’ Seeds i e of 

and should not allow it to remain unattended 
barley, nee &o balance 

Viramitrodaya 

Ihns, havieg •‘“‘’’d the procedure^ '*(5eap“e'’t'the° “pec“al rel’ee of 

Pree.rre7or'l:el^nheorlal.- 

^“^'''rhirTV .h. hal’aceiog of th. soale. 
Those who tnow the wtilmg ’ such as ‘1 did 

such as the goldsnntbs &e by e haviag place d no the bead, end 

not commit tfaelt’ ^ ^ ^ ^hu is the head 

1 A 18 tli8^ imparts instruction in the Vedic lore 

lamily priest, and an ,4eAa»’y'’ /Vol I Parti), Mann II 140-143 ] 
c See Yajn I 34 35 pp 126-127 above ( Vol 1. 

2 Of Pitamahs t left deserted , a guard should always be 

Pl«ccd to prol.c*t‘th?Mch>i>eir «»d If ‘^'’v^^ood olo pMfe' ‘o 

have the same reading 
aff the JUtta^hara 


20 
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oE ( such a ) high character wiU then inform the king of ( his ) 
innocence or non-mnocence. 


The condition for determining the innocence or non innocence 
haa, moreover, been laid down* thuss “If, on 
5 * Page 64 being weighed he risesj he is undoubtedly 

innocent If hia weight remains the same 
before, or if he goes down, he cannot be acquitted “ 

As to what has been said by Pltamaha — “ One who will 
show an equal weight 13 guilty to a small extent, while he whose 
10 guilt IS large, goes down ’’ — there, although the smallness or the 
largeness of the matter under complaint cannot be determined by 
an ordeal* still the smalinesa or largeness of the punishment would 
be determined thereby— the (punishment) would be sm®!! 
the act 16 done only once or unintentionally, while it would be 
15 great if tbe act is repeated more than once, or has been committed 
intentionally 

When, howeover, without any austensible cause, tbe scales 
&c burst or break, even then, there is a non acquittal vide the text* 
“ Should the base burst, or the 8(»les break, or tbe beams or the 
20 hooks split, or the strings burst, or the transverse beam break, a non* 
acquittal should similarly he dedared ( as stated before )’ 

Kai^ha IS the base of the balance , the two Karkalas are the 
two iron hooks slightly bent, 6xed at the two ends of the balance to 
support the scales and resembling the thorns of a crab 
25 The Aksha is the piece of the beam to be placed on the two base pillars 
for holding the balance When, however, these break on account 
of a cause which is ascertainable, then he should be placed again, 
vide the text “ In the case when the scales &c burst or break, the 
« man should again be placed 

1 By N&tada I 283 

2 » « the same haTing already been stated in the leaf placed on tbe 
man’s head 

S Nirada I 284 The text actually to the found in the edition oi 
Dr Jollyis, however, quite the opposite of this the last line there being 
‘ eball pronomee a formal declaration of his innncene* 
Kltysyans, ssggests a re-trial, See Verse 440 
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YdjacalLy, -1 yiram.ir«-j- - 

Ttrici 100-102 J . . „n,i the 

Water, the heart, and the God ^ Tnd the Dbarma' ” , 

two eveniQ{,s, each one knows jjgad, the Chief Jadg® 

and after placing that .. |,aiattce after it is coonlerpoised, 

canso the performer of the ‘ , and on the next day after the J 

with the repetition of the invQca I _ towards the Bast with 

completion ot the daily performanc . . ^ the mantra as set oat 

folded h»pd», .nvoke the G.d^ m the Wane. 

before, viz , “ Come, 0 come . stated I y Pitamaha, as follows 

slioaMporroimthoVOtEhipoflieG" He Mitakshara 10 

[ Here follow llie loma ver»»8 aa •' 

atp.93oI.29 aat.rasp 9311 J the V edaa oblations 

Than sbnoM be offered bj ^ ‘eLmeneiag with the Prim, 
each of the samidh, gh‘«, Pmaaeo and the word awUd, on the 

the Giyair, end ending 6re Then the Chief Jndgo 15 

four side, of Ih. balance in “■» f;”"” „ea<ra. are these (see above 
shonld aldre.a the B«l«nc«-Tb« « Chief dodge ahoald 

lUtiMari, p 938,1 8' ‘a P ' 'h, „„ttcn doenment on bia head, 

place the performer of the A V.mi, n deSned thn._ 

onthebilanceforaniotervalof B yed„a,, make o ciniJiida - 

■■Tea long letters f^e h.ig.e rneesengers should declare him to 

Thereafter one who goes op. ‘b „ „ ,hort the snbetance 

he innocent and a^bonerated Ibj^^ balance and other data! a bava not 

mcasnremant and Tbcac ahcold bo aong or i 

been stated oat of fsa* ^ 

statement for MaUMna (100-101) 

■'s’uiapaoi 

a. aikva Verses 100 101 102 
YajuaTalkja ^ 

after - 

=te“ofso-£^^Hf -- ;Trcrr :?onid . 

fall of strings and after 

repeat this Mantra fastened the two scales by the 

Narada- _Aft« h^.nll f .a „„a .cal. and^ 33 

hooks-JfThT'biam heahouldi ..ale a^dtWo^ 

1 la the reading id T 

2 Ch I 271-272 


40 
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Vlramitrodaya — Th« Procedure. 


[ Ydjnavalkya 
Ferees 100-J02 


&s agaiDat a coQaterpoiBS, egaa1isc>d and so placed in the balance, tbe 
person complained against ». e. the performer of the ordeal, and having 
been made to deectnd into it, with the invocation, “(fteej me &c 
he ahoald address the balance t. e. On the day of bis being seated, be 
Should pray with this mantra'. 


On the second day, moreover, if tbe person balanced incseas# 
t e. goes higher up the equipoised weight in tbe other scale, then he is 
(declared to he) exhonerated *. «. 18 clearly found to be not amenable fo 
the 8cea<ation i. e. there would be do longer any suspicion of a charge , 
10 if, however, he is found to he equal or lower than tbe counterpoise, then 
the performer of the ordeal ehall not be regarded as exhonerated ; he 
shall be deemed to have been defeated. This verse viz "Weighed Ac. 
18 stated in the PditaksharS m the name ef Pjtamaha* 

The explanation of the mantra is, moreover, follows 
15 ‘‘0 balance, yon ora the abode i e. the place, of troth ; by the go * 
t, e. by Btihmd Ac. formerly ». e. in the first cteation, yoo were create 
t. e pfodu<,ed } therefore t.e. for that rcajoo, 0 auspiciOQs oae, speak i« c* 
point oat the truth, «. e according to facts *, end from this Buspi«®n 
free me.*’ 


20 


2o 


‘‘ 0 mother, if I am a eioner i. e. am epeaking an untruth, then 
t. e. m that case lead me down; if 1 am pure t. e. am speaking the trot , 
then carry me npwards.” 


Here, after the roanner of the (ma^dddna) ‘ Prime donation o 
a Weighment Deity {Tutd^puruaha)' inoluding a little more In 
matters in the balance BO prepared on tbe day of the weighment, * 
the writing of the statement solemnly declaring the absence of any 
cause for the charge against him, and after writing the 
“The Sun, the Moon, the Fire, the Wind, the Bky, the Earth, t * 


1 Muramisra reads after verse 100 the following verre c«* • 

rrTwn^TV i m nv^rr it*’ which ie®*?* 

the anther of the Jlftiaishara, has eesigned to Ptiomaha, while ^ 

it as a text of Ifdrado, m wMch &mrti alio it is stated at Ob I 2^3 
a matter of fact, howerer, Vtjientesearef does not mention any 
simply says, *it is stated’ Tie SmrtieAandrtAa b 1 *o quotes it as a AarHit* * 

p 110, I 3 

2 'Set ootaldeUtJs in theDarta J/ayuif'a witba^®* 
from the G^rviapurana Tbe object atated is the removal of sll kinds of di*** 

H 8ee also 22aIan6Aa{ft Acb&ra P 48? 

3 Lit On the day of bis being placed in the balance , 
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Mltakshara -With the general rules of procedure laid 
down for ordeals having been complied 
ceremonial commeucmg with f 

ending with the placing of the document on '■'f; - ^ ^ 
the ordeal by balance has been gone through this spcc.al rule (ot 
procedure) i 3 laid down in the case of the or ea y 

Vimrditayrihi, (<me) ly icin™ -■'« f 

le one by whom has been rubbed . a pressed, 

(the palms of) his hands, such a one i_s called —Id , e m M 

K-a-zq; wxs'srrrrti 

stunUam of AswaUh(i,^7 ‘<Uomg covered bis two bands 

pined together, vide the -> These, 

pined together with eeveo ,4 should be veshtayet, coded 

moreover, together with tne ^ Aswalllia 

round, with thread, “« „ ,honld be coiled in eeven rounds 

leaves t e the meaning i 

- .kranM be seveu and white, iirf« the text 
The threads, “'’'“J j h, covered round by seven strings 
otNarada ‘::°^,„n leaves of S-om., also seven blades of 

of white thread - 1 ™“ aielalas, as also rice besmeared with 
the DQrwa* grass, and t e ^ aswattha leaves, vide the 

curds (all ^bese) ebon leaves, as 

text " He should spr besmeared with 

also the rice, *. flowers be spread vide the text of 

curds ’’ Also should As'aattha the nee, the flowers, and 

Pltamaha “ Seven le (palms of the) hands, and then the 

curds should be pla®® , , 5ymanasaA, means flowers Although 
same should be code rou ^ considered pure who remains 

there is a text 


Ch I sol 

01 Nft»»ds 


A Is Binie as a ‘^be aign * 

The Cynodon Dactt/lon 


10 


15 


20 
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S Wapiti & Alitaksbari— /id»co<it)« Siyn* 


[ ydirtOtoZiya 
VemilOO-IOS 

I basket With 


in tbo other, in that towards the south , there he should fix t 
bucks sand, grains and balls 

The meaning 13 that he should address the scale with 
‘Thou O, Balance, you are the abode of truth Here the 
5 defeat should be inferred from the indication of the Jed 

down SoPitImaha ' When weighed if he is (found to have) 

he becomes exhonerated according to (Dharma) law If he g 
he 18 not exhonerated according to some, if equal, he is gy 

with a small guilt is equal, but one whose guilt is great Soes, o j 

10 the preponderance of Dharma and its power, one who excels \ 

is declared pure By saying ‘ according to some . is , .jjgd 

should be examined again So Brhaspati' ‘ If the ® declared 

against when weighed m a balance goes down, he shall 

guilty , if, however, he remains equal in level he may ® 

one who goes up shall be declared to be successful v ya 
who goes down is not declared to be innocent. 

18 declared pure , one who is le\al is also not considered to P • 
the rule about purification* Should the scales break o * 1 ,- 
the bolts break or the strings burst, or the transverse beam sp 
20 shall administer the ordeal again By the exprewion e that 

innocent is meant that he shall not ho deemed to have succ 
he is defeated (102) 

Thus ends the Chapter regarding the Balance 


15 


The Ordeal by Fire 


25 Kow the Author describes the Ordeal by F\re coming up 

its turn 

Yajnavalkya, Verse 103 
After the hands of one, by whom rice 
been rubbed, have been marked, seven leaves of As v 
* 30 should be placed on them, and as many (rounds of) t r 

should be coiled around — 


1 Oh X le 

2 Of Narada I 284 AccorJiag to Narada, however, 
pronnDciation of the innocence la recommended, while according ® 
a re trial is ordered. 

3 Known as The Ftcu* Jtehytota 



VenelOi. J , 

bruhi, punyTpaFbhy”b 

::rrat;a:op"^ 

my v.rtae/and.ma speak the troth (aboat me) 

u 11 „ Seated bv the three fires and after £) 
When the iron hall i desirous of 

It IS bronght out by means P ^^.tern enclosure with his 

performing the ordeal means of this 

face towards the east shou inv 

munfra as says Narada r^Hiot, and after it has been 10 

having been made fiery, spar =• language of truth.” 

heated thrice, thus should “'j® „on may be purified, the 

The meaning of . ^d should be thrown into water, 

iron bill which has been ™' ,o water, and heating it a third 

and agam heated, and Again brought it forth by means of a 15 

time m the 6re, the ordeaf) should address it in the 

piir of tongs, the 1'“'®''“® , truthful words, with the munfrd 

language of ® “^^beiug. ic ” 

0 fire thou pervadest all create o „ „ j 

The Chief , ° gj’ot the enclosure, should offer 108 23 

i™lila=, towards the souther —"This is being offered 

times the oblations of ghee ^ (oblations of) ghee a 108 

to fire the purifier”. and having thrown the iron 

times ” Having offe ^ there, is b“ing heated, he 

ball into the fire, while « .inscribed before commencing with the 25 

should perform t* ua Qljj,,tmns, 

luvooat on of the Go heated the third time, he should 

and while the ™ '* 1 ”, the following invoinlion 

address the fire rn the (heaie / ^ 
. ,l,e (mir Vedas (themselves incarnate) and 
“OF-'®, “toed in aacrifics Thou ar t the mouth of 30 
to thee are j^ 

> •' aetioaased IS “t'"“ 

Been my vntaes S-c ^ 

”, r. .pee."' «» 
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qac S ulapani & Mlt&kshafA— Co ertng the hands f Ydjnavalkya 

[VeTS(s lOS-lOi 

unscathed at the seventh step while bearing the heated iron m his 
bands covered with seven leaves of the Arka^ 
Page 65 tree still that should be understood as meaning 
that the arka leaves are to be taken in the 
5 absence ot the As wadhah&ves as the importance of the ns'tcattka 
leaves is inferrable fiom the text of Pltaniaha/ in praise thereof 
VIS — ‘ From the Ptppala tree fire is produced the pippala is known 
as the lord of trees , hence a wise man should spread its leaves ofl 
the hands ’ 


10 S ulapani 

The Author states the ordeal by fire 

Yajnavalkya Verse 103 

If the hands have scars or sores on account of the crushing of the 
paddy grains these should be noticed and in those places of scars marks 
15 should be made with lac drops So Naratla^ On all soars and Borss 
on the palms of the hands marked previously after placing seven 

leaves of the pippala tree should encircle with seven strings (103) 

The Author now mentions the ma itra invoking the Fire to 
be repeated by the person performing the ordeal 

20 Yajnavalkya Verse 104 

0 Fire thou pervadest the innermost parts of aU 
created beings you are the purifier 0 omniscient declare 
like a witness the truth about me from my virtues and 
sins " 

25 Mitakshara — Agne twam sarvabhutanam, ^ 

you, of all hetnos, j e the viviparous and oviparous anicnik 
insects born of sweat as well as the plants germinating from sprout* 
antah tn iht innermost i e inside their bodies charaS > 

pertadest i e remainest there as the digester of all fcr'd and 

30 used, Pavaka purifying, i e the purifying cause kave, (w 
Ommicieni i e knowing nil, sakshivat punyapEpehhaj^^ 

1 TiiO Calatropit G jantea 2 ^ 

3 v'ffsi aripai M •fwvlrsif flq Mftno I 48 
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Veriei 10S-I06 J 

S ulapaoi 

Yjiiavalkya Verse 106 
^ isftll of eight fingers made smooth 

Made of fifty pe'as “n iron the 

without an angle and also along ^ ^”*(105) 5 

hands of him-i e the performer of the ord eal 

■ 1 j n. done ’ So the Author sajs 

What then should he done 

Yainavalkya., Verse 106 (1) 

1 *, tf Mnto his hands) should walk 
He having taken it (mto nib 

through only seven circles slow y . n a , j 

- a - In, ie . r the man having taken the heated 
Mitakshara of his hands, sapta 

'Tndalani sanaih, vrajet AoutdwM seven 
Page 66 Bi the use of the term eva, 

d .!s fA , n 

only, the Author indicates tnai ^ enclosure, as says 15 

the circles, and that he shou ecclosure nor should he 

Pitamaha, ' He should not go 

put his foot inside (the rim) 

j that 'he should walk through only 

It has been said abov^ os to where ore 

seven circles slowly ,„Aila each, and what sbould be the space 20 

the meaauceinents for j- ? So the Author says 

— ghetweentworouo^->;^^_^^ 

A Mandala anT'^e same should be the 

sixteen (™ mandalas or circles) 

space intervening ! „hieh is sixteen 

Mitakshara Th t 

Engures ‘s o i be of the dimension of sixteen Angolas 

should be uad^stood , ,be distance between two 

The antaram 

eirclee is (to through seven 

By aayiog^^ht^^ angulaa k meant to include the first 
circles each o .trading and therefore, m all there would 

circle in which ue 


25 


30 
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IVersea lOi~lOS 

all gods, thou art (also) the mouth of the philosophers Being m the 
abdomen of all beings, thou knowest all their good and bad deeds 
Since thou puriGest the sms thou art called ‘the purifier’ In the 
case of Bins, 0 Fire, exhibit thyself t e appear m flames, 0 thou 
5 holy purifier 1 while m the case of purity of the hearty be cool, 0 
consumer of all oblations 0 Fire thou movest m the hearts of all 
gods as a witness. 0 god, thou alone knowest those things which no 
hmnan being know® This mortal being accused at Law wishes to 
get himself cleared , therefore it behoves thee to free him from this 
10 chai'ge according to the sacred Law, Dharma ” 


8 Qlap&oi 

Tajnaralkya, Verse 104 

Thereaftar after heating the iron hall, this mantra one should 
repsat' *0 you purifier you wise, &c all m the vocative case ilOi) 


15 Yajnavallsya, Verse 105 

After he has addressed in that manner, he should 
place in both his hands a smooth ball of iron weighing fifty 
palas and red (heated) like fire 

Mltaks'hara — Moreover, tasya, of hm, » e of the 
20 performer (of the ordeal) while thus uktavatah, addressing, t e 
while invoking with the mantra "O fire thou pervadest the innermost 
parts of all beings dc " lauham, the iron, i e made of irnn, 
piijdam, hall, panchasatpalikara, toexghng fifty palas, i e of the 
quantity of fifty palas, samam, round, having no angle i e rounded 
25 and even on all sides and polished ond eight fingers m length, tide 
the text of Pitamaha ‘‘After removing all angles and making i* 
* even, a ball of iron of eight fingers weighing fifty palas should be 
heated in the fire ” Agnivarnam, redUke fre, t e resembling fire, 
ubhayoh hastayoh m hoth hands, covered with the as'tcattha leaves* 
30 curds, the duricd grass, and other things, nyaset, should place, t ^ 
the chief judge should deposit 


1. This it an addition in the Sf inannicript. 



FayN'iioltyo *1 

r<r«i m-107 {/) J 


CtTclei 


951 


Venn 105-107 {/) J 

The interval o£ epace between ever, "j^t 'elrete 

thirty-two angnlos. “fi^-si/anvalas.^ A circle 

h supposed to measure two bund j ^ J on °perf»™i“g 

should be made as broad as the t P ^^P 5 

ordeal The ius'a grass shonld be spreaa 

dictated by the S’tislra. ” , • *u 

^ to that^ after making the ninth 
There (the meamn ) unlimited 

circle which is intended U 

b, any measurement of ° ’ uft„o hundred and fifty-six ID 

intervening spaces together c ^ (actually) to be walked 

augulas. There also (the .^Ids in the first and 

through would be seven , there ie no difference as to 

throws down the ball in the ni ^ b„lcya three rice- 

the measurement of ® „ake one Vilasli, two niasHs 15 

corns make one Ang^a, o„e Danda. One thousand 

make a fliisin, and four Ba and four of these (i. «. at) 

of these (i. e. Bandas) ma understood (the table of 

make one Yojana." Thus etiooi 

measurement). 

S'nIapSni. 

yajsavalkya. Verse 106. 
a lakiuB hold of the iron ball should walk through 
Here, the accused, taki b eow-dung. more than eaven. Each 
the seven Jtedalaslc'"*'*' “ each pair of Manjalas, shall he sirteen 

circle and the distance between 25 

fingers. (106) — 

throngh the seven circles what should be 
After having gone lu e. 
done ? so the Author says 

yajnavalkya. Verse 107 (1.). 

n c thrown away the (ball of) fire and 
After he has th w ^ ^ unburnt, 30 

rubbed his hands with nee « 

he Should obtain In the eighth circle and aft^ 

Mitak?ha-ra- ht^ied wnrSre, 

iHrowmg” away in t e 



QKft [i\MiVs)xaTk-~iHeaiurement of the etreles r 

be eight circles o£ sixteen fingers each, while other circles ( than 
the one at the centre ) would be seven oE the same dimension 
This very thing has been stated by Narada' by the method 
o£ enumeration thus i “The interval between every two circles 
5 IS ordained to measure thirty-two fingers or an< 7 u?fls. Thus the 
space covered by the eight circles will be a little more than tno 
hundred and twenty four^ by the measure of angulas". 

The meaning is this" The circle other than the firet circle and 
at a distance of sixteen angulaa is the sscond circle. Each circle being 
10 removed farther on from the second and at a distance of thirtytwo 
angulas from the first circle, leaving a space of sixteen angubfi- 
Thus seven circles should be gone round each having an interveniOo 
space of thirty-two angulas Thus the space of ground intervening 
between the seven man^o^as would be two hundred and twenty four 
15 angulas in terms of angulas 

The suffix tRJ is used to indicate all inflexion d cases 
According to this view, after having made the cantral round o 
sixteen angulas in measurement, each one of the intervening 
spaces measuring thirty-two angulas and lying between the sevco 
20 mandalas should be divided into two, and the ground of t ® 
intervening space should be fixed at sixteen <in 9 ufns, seven mama 
should be created measuring twice sixteen angulas the breadth or car 
being according to the measure of the foot of the person who ha* 
go round. As has been said by the same Author ‘*A roon 
25 should be made as broad as his foot.” 

As to what has been said fay Fitamaha vi:-' ‘‘Eight circles 
should be made, and also a ninth in the front” the first circle fboo 
be dedicated to the god Agni (fire), the second to (the gOiU 
(water), the third to the God IVdgu (wind), and the fourth to the ^ 
*30 Yama ; the fifth is consecruted to the God Indra, and the sixt i 
iftid to be for Kuhera ; the seventh ia for the God ' 

nnd the eighth to the S'em, and the ninth is f®^ * 
Gods. This is tlie practice known to nil experts in orde^ 

1. Cli 1 sss.asG 

2. In tlio prlnlwt edition of Nsradv tU'j nailing i* ^ 

th» total « oalii ba ZSt 



I<r««« 10S~107 J j^TTTTi fTio 

ball in the ninth remains un » 

Here ends the Ordeal by Fire. 

Viraioitrodaya 

Now .5, Aot.o. sUto= .h. proced„« for t5= cdo.l b, a,e. 6 
reached in due oonr.e jg, 

..nted in .hn.enern. 

TaU, ■thereefter’, the lovocalioo of the Qod Dhnrmn 

inlea of procednre for the * 4 ,^^, 'pndds', bj whioh-of thia 10 

Ic ni^Aln, ‘rnbbed-. ’/l ™X,L/.;.rk,og' the Oh.e Judge 
description the two bande . j^„„t|,e,_ jeren white pip^l >oa™ 

in the palma of the hande j ” , Saould encircle the white 

ahonU be token, ei* the ““f. Here. “Heeing pieced the eon. 

h.nd, with eeeen abree of thread h, d,^„lod 16 

leaeea.oJaSoidS'd'""''”'’ “'f° .j . epecial rnie in 8“f >>" 
inthe,.aW-ha. a- ^r.trn.r.n’d^rt^d ^^h 

pr.,i.n?”.rk...hd‘a,^ .hontd encircle with .even 

epota I thereafter, the eeeen 

thread etringe ” 0 Ore ic.”, he (the 

Thereafter, while Ld. of the pereon 

lying Ibcrou— the i* ^ 

aa Bre. «0 Fire, pitana» ‘the purifier , 

The meaning of the nonfra i. . 

mitifvioK ctkQset Kave,^ ofaU eeatieot b-inga, anfaA, 

I e, the I Lr ftil created bcioga « • » , , g moTe about 

nnrcoSAdIdndn. of all .7, eVnrer. ’on punyapip<M3<‘h 30 

r "-i Of;;^, V‘r ” 



9^2 mrtikBhati— Me r«( ^ 

having pressed the rice corns with both bis hands if it is found that 
his hands remain unburnt, ‘suddhini apnuyat, he skovid ohlam 
an acguUtal It follows from this that if his hands be burnt he is 
considered to he guilty 

5 One, however, who through fright stumbles and is burnt 

elsewhere than on the hands, even then he is 
^ Page 67 considered as guilty As says KatyS-yfl-na*’, * 
while tinder a charge, one stumbles and la burnt 
elsewhere than at the proper spot, the Gods consider him as nnburnti 
10 and he should be awarded the entire claim ” 


Yajnavalkya, Verse 107 (2) 

If the hall falls down on the way, or in the case of a 
doubt, he should carry (it) again 

Mltakshara:— If while (he is) walking, the ball 
15 antara on (he way, t e even before the eighth circle la reichedi o*" 
if sans'ayah a doubt an®es, as to whether be is burnt or unburct, 
then, tada punraharet, he $hould carry ft again This « the role 
laid down and as necessarily follows from the sense 

Here, however, the following is the order of procedure ^ 
20 the previous day having perfo—ncl the puriGcation ccretnony, thf 
next day, the Chief Judge should mark the circles according to Ststm 
worship the presiding deities of the circles in their respective pHcc* 
consecrate the sacred fire and complete the SanU sacrifice, oud then 
after causing the oercraooy of the consecration of the hand, by t 
25 pressing of the nee corns Ac to be made, of the person perfornu^p 
• the ordeal who had observed a fast, an<l who after having bathed 
atandiDg with wet garments in the western circle, and after 
On lus forehead the leaf containing the charge by repc-iting t 
Jfnntrn, the Chief Jn Igc ahoDll invoke tlie God Fire when tb" 

30 IS heated a third lime, and hfimg with a tong' the heated iron 

which had licen dulj a ldn*as«l (by the jierform'*r), lie elioul 1 I ** 
m th** liands of tic ptmnn rformmg the ordeal And tUi* 


t \ eti9 111 




. c txi'ini & Mltlksbarl. — The TTu/^r 95* 

rdjH««lt!,a T Vlranitroasy, S atepM S 

Vertetl07-J08 ] . n 

i.mh rtther than the bande, etitl he 

innocent. Even if burnt id any 

should be (regarded ae) innocent {10»-iu > 

S ulapam 

Yajfiavalkya, Verse 107 
e TTalika Parana, viz * After having gone 

Under tbe text of * , thrown the red-hot iron ball 

roundbe should throw it in th g ’ crams if be remain unburnt, 

« a heap of graee, after orueh.ng »» p.tietaha •' Then rn 

he gets exhoneration A „„,,n 3 or barley , and when after these 

his bands should be placed pa ^ remains without any 

being rubbed m the hands un acquittal" If it falls in 

injury to the end of the day, burnt or If there bo a doubt, he 

the interval of tbe jia* "If the accused falters, or is 

should have the fire again ?,.„„«tder him as burnt, to him. it should 

otherwise burnt . the Gods do not consider him 
he offered agatn" (107) 

Now the Author elates the ordeal by Water 
Yajnavateya. Verso 108. 

r /♦»,<» uniro of) truth, 0 Varuija 
“ Protect roe thou fw < ^ ^^tor, one should enter 
thus having invoked ^ j(X of the thighs of one 

the water navel-deep catching hoiu 

who was standing in the wa „5„abhirak«ha 

Mitakshara ■•-Varuna 

twam, ‘0 r„nu.a, Sou „ Idrea-o.). karo. . r. 

bj this mantra haMog abiU5^ „3bhtdadhnodakasthasya. 

tcaier, catchmp hold of the t ^ „,jrfl.Jetp, i f of a mm who was 
one tcho tens ttanduig jn f ^ ntvcl, the person WL«bmg for 

sUndmK in to the «« ^ 

panficition. jalam pravisct, '•cuit 
™™rec lums-lt m w„trr ^ 

Tin., however, (.'.oul I b j, ,. 1 

Vanini ha^ hnivJel r.. -ntra'i n by m<nrs of 

fir,to7e- wo'.l.nlo thc(. x! ^•rut t w, . 


Yiramltroasya — Tett and ihe result 


r Tdjnavaliyo 
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shoald address :t premised by truth aa foHowfl * , g 

this law of men, which haa been presided over by the guar i 
of the world. Thou, 0 Fire, live withm the inside of all . 

a witness, you alone. O P.re. kaow things wh.eh men 
6 This man accused lu a court of law desires exhoneration , 
pleaded to relieve him from this euapicion according to Dharma 

The person performing the ordeal, having taken up 
fihonld slowly walk through the seven circles By the use ot t 
cca, ‘only’, is indicated the stepping of one foct in I e 

10 non-tranagression of the circle , aa says Pitamaha “Never s 
step hejond tho circle ; he shoulJ place his foot inside, having g 
the eighth JIandala, the wise should throw it in the ninth”. 

A Mandata, ‘circle’, moreover, should each be known to l^e 

Sixteen fingers in measurement, and shotiH have an intervening spa 

15 Bixteen fingers between each 


Now, if ofter teaching the eighth Mandala, and standing > 
after throwing it lo the ninth Mastdala, and even after rubbing * | 
if he be adagdhah, ‘is unburnt*, then he should get tuddht, jg 

euecesa in the point at lesoe. If, however, even before the eig » 

30 (is reached) the iron ball drops down, or there be a doubt 

was burnt or not burnt, then again also nccorhng to the pro 
stated before, he should carry the iron ball in bis bands 
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7er«*I0S 109 J 

j (1, „( 1.1S narol h® should immerse m steady 
standing in water to the depth i,nnld cause a circle to be made, and 

water Pitamaha The „.th flowers and incense as 

should devoutly honour it and the ar 
also the hamhoo bow (108) , 

What should be done then F So the Author proceeds 

Yajuavalkya Verse 109, 

When another swift ™“''^^g*”mmersion) and if he 
discharged simultaneous y ^^eroed m water, he 

sees him with his (entire) body imm 

obtains an acquittal ^^jlam, smudfonronsly, with 

Mitatohara runner had gone, anyah 

the immerston (of the de en where the arrow 

jatn, another ‘ “ arst discharged and lE he 

had fallen, brings back the arro mmagningam, he body 

(1 e the person ^Sred .nnocen, 

(still) mmerud in icaur, _^t,jr 

This IS the snbstance o „,ta a velocity goes to 

three nrrows are ,,°°L„w has fallen, and tahng it np stands 

the place where the atonds at the place from where 

there also Another runner, ato ewi^;^^^ When the two 

the arrows are discharge , * « the ordeal immerses mto t e 

are thns stationed, the P«"’" f Chief Judge ) And even 
water at the ‘bud clap of .r t,,a base of the arch 

simultaneously with this the man „rruw 

f,oea sp““J .„,„cdiatcly after his arrival there, 
• Page OS had w.th the arrow held in his band 

""t the archTit *>= does not B»e him (• e. the 
swiftly going to the base “ ^o„t of his being immersed in water, 
performer of the ordeal) on aceu 

iben he is declared innocent ^ 

This very thing has ) „[ the runner and of the 

running and the bu ..multaneous A swift runner 

performer of the orfeal 'b™' where the arrow m 

konid go from the base of th , be second also quicUy 

fallen Immediately attcr Uie are 
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r YAinavdlkya 
[ Verti JOS 


fragrant besmearingB, and flowers, and by means of tonej. mi 8 
S.C ” Similarly after the general procedure is observed 
beginning with the mvocaUon of Dharma, and ending wl 
worahip of all the deitea, the performance of the sacri ^ 

5 the placing on the head of the document eontaimn„^^h^ 

plaint For. after the Chief Judge has addressed 
L '0 water, thou art the life of all 

wert created before the creation , thou ’’'f /teioge, 

means of the purification of things as well as o “'^P 
10 hence, 0 diacriminator of the auspicious from t e P , 
shouldest exhibit thyself”, the person wishing tor an 
then invoke Varuna with the uiuntro “0 Varuna P™‘"=‘ “ by 

&e-' The places for water, have, moreover been me“‘ione__^ 
Harada' “In streams which have a smooth current, m 
rivers, in lakes, in ponds, in holy ponds, in tanks and in poo 

So also (has been said) by Pltamaha "He should plunge m 
water which is steady, aad not (that) in which are crocoddes, nor^ 

IS shallow, that which is devoid of grass or moss and wlnuP ^ „ 

leeches and the fish , he should make the purification m 
in the holy ponds One should always avoid the wa e gbould 

brought, as also the water in swiftly flowing rivers 
always enter such water as is free from waves and mud 
l e water brought fiom tanks & and stored in copper pans 

The man standing in the water navel-deep should ^ 
a consecrated pillar made of the holy tree an a an 
towards the east , V^de the text^ “He shoald stand m water wU 
face towards the east and grasping the sacred post 


15 


20 


25 


S ulapani 

Now the Author slates the ordeal of water 
•Jajuavalkya Verea lOB 

O Vanina * protect me by the truth ' thus of the 

to bo taken in regard to the water to bo drunk and y ca ^ 

thichs of another man, cither a Br^hmana Kshatrlya ora 

2. NErada I 308 


1 Ch 1,305 
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r$e 109 J , 

hfl made o£ bamboo without au 

ThearrowB,moreov«, .rro.= .Lould be 

iron, uirfe tne texi bo' P cna the 

prepared oE the bamboo “1 “ JforceEnlly ” The person for 

person dpoharging it should p. „ Kshatnja or o 

dischargiDg the arrow to be appoi » observed a fast as 

Brdhmana° living like Ksh.trija. .»d one ^ 
has been said’ ‘ The hi He should 

dowD to be a K“hatnya or a bave 

not have any o-^l thoughts in humrfmu^^^ , 

observed a fast and then ebon » 

1 t. tVi*» middle one should 

OE the three arrows when ^is^ a n ^ jent" 

be taken, since it has been so ai , .jj j^Pen np by a strong 

" The midd'e most arrow, ‘‘O’'®”'; , ^ h„„gi,t from the place 

man ” There also the arrow should bc^^ = 

where it tails, not to where it while the spot where it 

where the arrow tails shou ^ ^ ,j|,iane" by 

moves should be avoided, since .-gayer, should not be dl charged 
moviugaud moving ” ’round which i. uneven 

when the Wind 18 blowing vio ^ jtnrned man chojld not 

&c, niefe the text oE yawing violently nor on a 

discharge the arrow when the winu ,s covered by grass 

spot which IS uneven, is covered^b? 
bush, creepers, plants, mu , nr 

By saying that ' if he j^g g„,U has been d dared of 

in water he obtains r ’ Where the rnrsnn moves to 

one whose body i» seen f”'' declared by FltSmnha thu,^ 

another place a guilt has a j f gren on" hmh is seen 

Olherwi there ehall be ^gr than that where Erst he was 

(aho) Or by hi. gomg <0 a place o ,, racn ' i. ns^ 

made to enter. ’ The cvprcs , ,p«sal text* vu He (tie 

m referenos to the ear ,( .tier imcrsiog into ih- 

judge) may declare him a ‘O p- r the cose 

Us. ia«,fl nlone IS -een - ..1 
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25 
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MU4k?harJi —The ewt/t runners 


T&)tavaU-y3 
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10 


15 


taUng up the arrow should go to the base ot the areh from where th 
first man started IE the oue with the arrow m his hand, on 

arnvaUat the base o£ the arch) does not find hecau“ h 

completely immersed under water, theu he, i e the Chi = 
should declare his innocence ’ 

Narada, moreover, has laid down the rule Eor ° 

the swiEt runners thus “Tho«e two men „ e ot 

running among fifty runners should be appointed for *e P“ ? , 

bringing back the arrow " The arch also should be erec ed on a 
ground near the place o' immersion, and equal to a heig 
the ear of the person performing the ordeal i 
Narada "Having reached the place near " ^„ote(l 

as high as the height (ot the performer) upto the ear slioul 
on a level ground” 

The three arrows as also the bow made of bamboo sboul 
be worshipped with auspicious things such as white flowers i 
the test of Pltamaha, "Firet the arrows he should "“'““'P' , „ 
the bow made of bamboo by means of anspicious an 
smelUng odours, flowers &c and then should h o 
performance.” . 

The measurement of the bow as also the aJ’jje 

have been mentioned by Narada- “A strong bow is deolamn t 
107- (ongiilas) long, a moderate bow 106, and an 
(annulas) This is declared to be the rule regarding the bow 
the moderate bow a wise man should discharge three arrows 
Exed the target at a distance of 150 hast.. ; if arrowa are turn 
a less or a greater distance there would be a flaw u ^ 

stien (107) means one hundred and seven of angulas , 
strong bow Similarly, also, about 100 and 105 (rcspcctive^l 
the dimension of a strong bow has been montione 
angnlas in excess of four hiatis of a moderate how, 
and ot an inferior bow, nine angubn — , — 

1 Ch"r307 tuofig*®** 

2 It may »l«o ra.sii 700, COO ard WO Angnlis ^ M • 

wot(lib«ing?Ri»T^, He intcrprc » 

Lundred plaa toTcn, Lnndrid p1i» tix, and Landrtd I Im 


20 


2*1 


30 



Ydjnavnltf/d T 

\ma ics-ioai ,.,l,.Mde8l with his body immereed, 

snow and has seen the patform.r of tho oidoal w.ta 

th,a he gats ao acquittal. -t Us immersion time whan 

This 18 what IB intenaed to ® jjad gone to bring it, 

an arrow had been discharged an thereafter another swift rnnner o 
another arrow immediately he sees him immersed, then be 

bring, back, and if at that tm. ,.At the oatsat 

becomea exhonerated. S®”’ „rt«hiD to 

one shouta concentrate and offer P „ Narada 

fragrant flowers and with swee ’ stated before viz Ironi e 

Thereafter, after obseiring the proc ^j^ (j^jef Judge 

mrocation to the piecing of ‘he doeoiaent 

should aJdiess the (God of) ' “ j j beings, and being a witaei^ yon 
la the lanermost recesse. of all o«a«J ‘ „„t know. Being ^ 

alone, 0 Water, know thoae thi g ^ immersing 10 yon, •’''refor 

accused in a judicial procee mg „ according to law. en 

ha pleased to tme a prwje' •» ‘t' “T' b.? 

performer of the ordeal 'Tb.«.fl.-, .» 

T\ arnna, protect mo for tro h ic. ,„„„ds Ihe East was 

another man hae entered 10 01 , (jbtef dodge ehould 0 ^ 

.taadiog etilUt a cere eep^s^^*^, „d near an - 


VlramltroUaya S S ulapanl- 
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Zf‘:ra'o:;:rd«p spot. .h. ch~» bV/h up.o ,h. 

to the how together with of immersico. 

e.r-e height end erected ,, d.ech.rgea three «row.. \ hen. 

or a irs/a(rij'a who has 0 Blaoding m ® .. . ' i'j 

iTo 3:; 

r.'^h-ru:[rdrcS --r Britw-e m-ed. . . 

he 1 , eeea to have gene to* 
eater." (108-109) 

S ulapani • 

taJuaTalkJh. Verse 100 

b. siuchanre of tho arrow when a TeiT »wift 
Srnchronouely wHh i ,t. ?,row. when he 1. Bone, nnother man 
ninner C gone to Wj»„f'V«h« mldd). arrow and «be" >.= X" ” 

cuallr ewifl in P’" *^1" of <!» «''>“> BrUr.SH " TakI 's 

up tho rolddl® otto . 



*)fiO Mltakehari «& Viramitrodaya— 3A« iiro«^itre cZeicn&€fJ f Ydjtavallya 

iVfTtti 103-109 

The order of procedure here is this Near the store of wat^r 
as characterized above, havingset up an arch of the description given 
before, and having 6xed the target at a phce and at a distance as 
stated, having properly worshipped the bow together with the arroiis 
5 near the arch and invoked Varuna in the store of water, and offered 
worship to him having moreover on the bank (of the water) offered 
oblations to Dharrna and other gods at the end of a sacrifice, the 
Chief Judge should tie the document containing the complaint oh 
the forehead of the person wishing to perform the ordeal and thus 
10 address the water with the mantra “ 0 Water thou art the life of 
living beings &c ” Then the person performing 
* Page 69 the ordeal having invoked the water with ih® 
mantra, ‘ (protect me) by the truth iS-c ” should 
go near the strong man who bas grasped firmly the pillar and who 
13 18 standing lu water navel deep Then, after three arrows arc 
discharged, and after one swift runner bns taken his stand at the 
spot where the middle arrow falls, holding m bis band the middle 
arrow, and another has stood at the ba»e of the arch and when aftcf 
tins the Chief Judge has given three claps the running, immersing* 
20 and bringing back the arrow should simultaneously take place 
Thus ends the Ordeal by Wator 


Viraraitrodaya 

Now the Author stntos the procedure for the ordeal ofwat®^* 
reached lo dne couree 

2j Ydjnavalkya, Verses 108, 109 

0 Varuna, tat^ena, ‘for tmth', twam, *joa', md, ‘me*, ’ 

myaelf, abhirahha, ‘protect*,. Thus having, abhipragrayt^ J 

addresaed' i. e , invoked ‘water*, Aaw In some plates eucb iiicK i» ‘ 
reading* Ndbkidadhnam, *d®vo 1 deep’ i.e, measanog as far 

30 navel, of one standing there t e , of a man, catching hold of the tbig » 
Mfart tiiet, 'one should enter the water’, i e , eboald get immeried lO 
water, the performer of the ordeal. At that time while one with a 
pace has started, another mao with a swift pace who was standing at 
place from which the arrow was d«char},el, when he bnoge back ^ 

1 Ttie leTcr&l realiDgt are 
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rdjnaraliya n mtmhnk^Co»cultn>ntofpoiuon,potiontole$eleet<d 963 

Verset tIO 111 J 

convalsion oE powon The humoms, moreover, are seven' 
uz "The skin, blood, flesh, fat. bones, the marrow and the 
semen”. Thus the convulsions of poison would be seven 
ate The characteristics of these have moreover hp mentioned ^ 
,n the treatise on poison Vlshatantra thn= ' 

from poison hrmgs on a horr.pilat.on, and the 

n/^c^m. and the seventh causes the 
death oE the consumer (thereoE) 

Here, moreover, the worshtp should be offered to the God 

MabSleva,assay.NSraaa “0“ “It 15 

placing the poLon Wore t h 

the ordeal should ^ testing the w.cked, (therefore 0) 

hastbeencreated by Brahman Jo^^^ 

expose the soul of th whi art Death incarnate, thou hast heeu 25 
ra^hyBrrhmau, free this man from this (charge of a) sinaud 

llecome nectar . ch,m by (regard .oh.s) truth 

Having thus invoked, he should give .t to one who is sj^ding 
th his face turned towards the sooth . n* the text of Harada 

^ Iho .3 atandinir with hia face towards the South, and ate m ..0 

••Toonewho . stanum„c^b,rn, ^ 

No'rror''Ihe Ea-t, and with ooocentrated mind he sbonld adm.uatcr 

thcpoiMU to be taken should be the ror.an iMu 

^ .l^.Le r.* the text of Pltamaha "Of the ralsmilha 35 
Cr heat nr of a txn-on ..ro.lac-d on the H.m.Uyaa ' 

T— J^^lT^^Trrc HVf a‘s,tit.»!rol,aanauw 
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I09-Jn. 

place from where the (first) man had gone, and on arrival if he does not 
see the man who is irameraed into the water below, then his innocence 
should be deolared, otherwise he will not be considered ns innocent, even 
if one limb is seen. “ 

5 Fitamaha . “ The person to discharge (the arrow) to be selected 

should be a K.^hatrtt/a, pure in character, or even « B/Ahmana; one with 
a not unkind heart, quiet, and who has observed a fast and has kept 
himself pure ” (109). 

Thus ends the Ordeal by Water. 


10 Now the Author describes the Ordeal by Poison 


Yajnava.lkya, Verses 110, 111. 

" 0 Poison thou art the son of Brahman. Thou art 
established in truth and virtue ; clear me from this charge. 
Out of (regard for) truth, be like ambrosia to me.” (UO) 

15 Having addressed thus, he should swallow the 

poison called S'arnga (or ginger) prodnccd on the Himali-yj 
mountains; of him by whom the poison becomes dige'ted 
without convulsions (Tne Chief Judge) should declare 
the innocence (111). 

20 Mitakshara:— With the manira, Twam viehetyadi, *'0 

poison &c. ’’ having addressed the poison, the person pcrfcrmtCg 
the ordeal should, bhakehayct sieallow, wisham himasailajaO, 
;)oiaoJi produced on Ihe Himalaya mounlainj i. e. produced on the 
mountain peaks. And when such a poison when swallowed by a 

25 is digested, vegairvina, wilhoui eonvidsions, such a one is declared 
innocent 


Convulsions from poison occur by the transmission of on* 
• humonr’ of the body with nnolher; vide the text's ''The transmi** 
sion of a humour of the body into another is known tbc 


1 . 1^3 — A boTnoar of the body. According to the principle* ot 
Medicine iLe prlncipU bnmoor* wUcb regnlete Ibe condi'lon of tbo \'eAy 
(wind), (tile*) A «yT (pUegra). A dtitntbanco In Ibo 
condiUor of ai.y of tbese rtciei all tbe diituci of tie loJy. 

S. or ritlmabe, 



Ttijhaealkya ' 
Versti 


MUiksbafi — pneauUont and ihe raull. 


965 


this is the eixth part oE a Pala. A twentieth part from this would 
ba 8 yava®. A twentieth part less by one-eighth of this i. e. less by 
one yava r. e. seven yaras he shonld give mtsed with clarified butter. 

The clarified butter should moreover be taken thirty times the 
(quantity of) poison, vide the test of Katyana' : “The poison should 5 
be administered (o men^ in the forenoon and in a cool place; it should 
be pounded and smooth, and ebouM be mired with clarified batter 
thirty times the quantity (of the poison)” i g. the poison (should be) 
mixed with clarified butter thirty times iU quantity. 

The person performing the ordeal should, moreover, be 10 
protected from sorcerers &c ; vide the text of Pitamaha- vie. : "The 
king should protect the person about to perform the ordeal from the 
danger of sorcerers «S:c. by guarding him with his own men for three 
or five days. He should also examine and see if there nre bidden on 
his body any medicine?, or spells, or any jewels which ore effective 15 
as antidotes against poison, as also those secretly produced." 
Similarly the poison should also be guarded. Vide the text of 
Narada^ •• *‘Poi8on from the mountain peak which is obtained from 
the Himalayas, is the best as ordained; such as has the colour, flavour, 
and taste, which is unartificial, not tempered, and which is not over- 20 
powered by any charms.” 

Similarly after the poison has been swallowed he shonld be 
watched tor ( au interval of ) 500 claps of the hands, and thereafter 
should be examiued, as says Nnr&da, : '* If after an interval of 500 

claps of the hands he remains free from any effect (of the po{»on ), 
then he is considered to be iaoocent ; thereafter he should be 25 
examined". The interval of time however staled by Pitamaha i e. 
till the end of the day, has* e reference to a small quantity of poison. 

" After swallowing it if he remains steady and without a twoon, and * 
does not vomit and otherwise rerasina free from any effect till tic 
end of the day, he should then be declared as innocent." Here a!«o 30 
the procedure is as fulfowa j the Chief Ja Ige after baring ob«CfrvJ a 
fast and worshipped the Ood Mahadeva shonld place the fioison b-fore 
it, and after having offered a Bscririce to Dhsrma and ether dcil>s, 

1. V*r»*,450. 

3. Ch.1 Zti, 


S. eerpent* 


QRd MltiksharA— Poiions to be dueardeH seaion for the ordeal f Ydj/iavalky'i 

IVermllO-W 

The poisons to be discarded have Bimilarly been laid down . "Distilled 
poisons, as also poisons which are old, or are artificially prepared, and 
those produced from the earth — alt these poisons should be entirely 
excluded” Also by Narada' Purified poison, as well as poison 
5 which has been distilled, similarly, scented and mixed poison, as also 
the KdlaMla and the AlAbu poison, should be carefully avoided ’ 

The time also has been mentioned by Na-ra,da^ ‘‘ Having 
weighed the poison which is intended (to be given), it should be 
administered at a time when the winter has set in A mau knowing 
10 the Dharma must not administer it) in the afternoon, nor m the 
twilight ’’ In any other period, however, a less quantity than that 
laid down as the standard, should be given vide the texP Four 
yavaa should be given m the rainy ocason and it has o’en laid down 
that five yavas should be given in the Grishnaa In the Hejjanta it 
15 should be seven yavas, and m the b'arad even less than that’ Pj 
less 18 meant six yavas By the mention of Hemaiitaj S'ls^ra also 
18 includod iide the S''ruti text uz ‘By the combination 
Hemanta and S is'ira ” 

Since Vasanta has been regarded as a period common fo^ 
20 (the adiniDJstratioo of) all ordeela generally, 

* Page 70 should be given during that season, and tbs 
poison also should be given after it is covered 
with clanfaed butter, iiofe the text of Narada* ‘ Let bun 
to the person performing the ordeal, one-eighth less than twentieth 
25 part of a sixth part of a Pnia of the poison, mixed with clan! ed 
butter A Pala here, moreover, is equivalent to four gold coins 
Its sixth part would be ten Mfisfis and fifteen Yavas Three yuvfls 
make one Knshnala, and fifteen Kriahnalaks make one Mfisha , thus 
fifteen yavas make one Mftsba In this way the (number of) ya^®® 
36 m ten Wd'has would be one hundred and fifty, and this together with 
the ten yavas mentioned above make up (the total of) 160 yavas—' 

1 Cl: 1 321 n; Another reodiog i9 •it*'— apoijcd poison 

2 Cb I 319 and 320 

3 hirada Ob 1 324 4 Ob 1 323 

5 ^WlHl !• a better reading «n5 ^flisl appeari to be wrong 
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V.r.mi Sul. 
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Vtr$it llO-li- j , 

, k n nn( m the afternoon nor in the noon, 
. l,me when ths wm‘"' the Dharma (admmHter 

nor oiea in the twilight, Bhoiiia l,„yj 

It) In the rainy eeaenn m the Hemanta, it is seven javas, 

been stated to be in the Grishin * ifega’ t e six javas. 

and in the garad, even less than that Less , t . 


f ^piIaaI havio*^ addressed with the verse 
Thereafter, the performer of the /iin_iin 

“ 0 poiBOD, thou U » should conenme it (UO } 

Here ends the Ordeal by Poison 


S ulapaoi 

The Author stalea lie nideal by Poison 

Tainavallryh) Vewe* 11° m , , , 

^ 1 f a of a coats horn, blue, and 

* Sarngam * 1 e , ‘ Having the ns t effect having the lustre of 

produced on the Hltn&laya moun am, Having token in tho hand 

ginger, evtremely cooling and . g a.^an Ac ' , and consumed 15 

euch poison nnd addressed "ift becomes digested without any 
in the staled quantity -hall be (declared to bo) innocent In 

convulsion, swoon, &a that m , as to bo repeated 
some books Iho following „ .aublisbed m tbo laws of Imlh , 

■0 poison tbou bv ibo (force of) truth bo ambrosia 20 

pray free me from this acousat on, 
to mo • (110, 111) 

Thus ends tho Ordeal by Poison. 


Now the Author do.cril«o the ordeal by Wa 

YaifiavalKya, Verso -b.-ij 

a ibo stem deities, ho ehould 

Having worshipped th 

loUool tho water in which tnoy person drink 

reciting ( tho formuU ). ho sl^ould ma 
th rofrom three handfuls o 


25 
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A«tak?ttar4-ne conclutxon ofpoiton 


r YA]nava^^y<i 

L VtTItt 110-m 

and placed the dooament containing the ‘t’‘he''p™on and 

“perl icishing to perforin the ordea S ,he South, 

addreasmg it 

Here ends the Ordeal by Poison 


Vitamitrodaya 

Now the Author statea the otdeol by Poieon 
YajBavalkya, Verses 110, 111 

.. 0 Poison Sic.”, with this verse j“gMtld wdheal 

one should eat. He, moreover, by whom it lbs 

convulsions, of him the Chief Judge should declsre h^ 

Sdrayo or ginger poison is well and produced on Jb' 

“ Hevmg the luster of a goel o horn, blue in ^ j„a jellow 

nrmSley. meant, n, pure, having the luster 

coloar, end unsurpassed ” is known 

‘ilhetrenamissionofahamonrotthe o ^ ° i,ticD, bwocOi 

a, the conclusion of poison.” Its chnructeiiet.c is. hotrip 

in Anoidselotthat. Th. Chief Judge h.v.cg "b.s.«d 

Iho procedure hero la this Tba C [j,„ the 

a fast, and wc, shipped MaMdeva. >>31 ^ n.t.ng -W ">« 

peon, having perforui.d the worship of “ „„ ,b, b.sd » 

sacrificial ohlal.ons, P'-'r-S ‘be documsnt of dscj.r^a 

the performer of the 'b-" b„b“-„a.ed by Brfihman for 


■mor of the oioool onn,..« ,,,,hn,an 

noelra. “0 poison, tbon bes‘ been created y _ 

the wick.d 1 (thorefore) eipose the soul ”f ‘b ^ .ac.rnats, lb'>“ 

ambrosia to the pure-miodsd O poison, thou ert Uo.iu 
bTst hsrn ersatsd by D.dhman , free ‘b'* 

sin, and hscom. nscl.r to hand by (regard to b") ““‘J j, (bs Scstb. 
, the performer of the or leal Wh hi. face turned Inw.ru 
himself with fees to the North or the Bast, in the pre 
DtOhman.., he should g... refined f;;;“J,;“p,„pmllon. 

butter. B, regard to P«‘r'"'" 

have beeu m.nliou.d In Ibi. conu.ct.on by Nurudn adml"”"'!!! 
i the poi«OD which ii iPtenJed (to be eifeo), it Bhonld 


1 Ch. I 810-320 



Ti]ha<oalLya ’\ Vfrasil , S'ula & illUiksbarl— Or(^«a2 0 / ^oi'a 

Vertet 1(0^112] '' 

a time when the winter has set in ; not in the afternoon nor in the noon, 
tor even in the twiUgbt, should one knowing the Daarma (administer 
It). In the ratof season, the measnre is foae yaras, and dre jaras hare 
been stated to be in the Qnahma; in the Hemanta, it la eeren yaras, 
and in the Sarad, eren less than that**. ‘Less*, t.s. six jaraj, 6 
Thereafter, the performer of the ordeal haring addressed with the rerse 
“0 pciiEOD, thoQ i.c.” should consnme it. (110-111). 

Here ends the Ordeal by Foieon. 


S'ulapani 

Hie Author siatea the ordeal by Poison lO 

Yajoaralkya, Verses 110, 111 

* Sarwffaw,’ *.e., " Having the lustre of a goat's born, blue, and 
produced on the Himalaya mountain, and in the effect baring the lustre of 
ginger, extremely cooling and unsurpassed" Having taken id the hand 
Bucb poisoa, and addressed with the rerse '*0 poison. and consumed 15 
in the stated quantity, one m wbose ease U becomes digested without any 
convulsion, swoon, du., that man shall be (declared to bo) innocent. In 
some books, the following verso is stated as to bo repeated (by him), 

“ 0 poison thou art the son of Br&bmao established in the laws of truth : 
pray free me from this accusation, and by the (force 0 /) truth bo ambrosia 20 
tome." ( 110 , 111 ). 

Thus ends the Ordeal by Poison. 


Now the Author describes the Ordol by Aos'o 

Yajuavallsya, Verso 112 

Having worshipped the stern deities, ho should 25 
collect the water in which they wore bathed. Then after 
reciting ( the formula ), ho should make the person drink 
therefrom three handfuls of water. 
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MltikfharlL*— TTAcn Ko^a to le given> 


Tainatalki/a 

VtTSt 112. 


10 


15 


20 


25 


30 


prasrtitrayam, cau&e three handfuls of the water to le drunk, by the 
person performing the ordeal after the repetition of the mantra, “0 
Waruna protect me for the truth &c.’’ This, moreover, should be done 
after the general procedure tftr. the invocation of Dbarma, the 
worshiping of all deities, the offering of the sacrifice, and the placing 
(on the head) of the document containing the complaint &c has been 
observed. 

Here also, the rule aa to the deity to be bathed, the rule as to 
the procedure, as also the rale as to who is entitled to this ordeal 
have been stated by Fitamaha. thust “Of that deity whose devotee 
he is, the water should be caused to be drunk by htm^ In the case of 
an eqaal regard for all the deities, the water of Adltya should be 
given to be drunk. The water of Durgil should be given fof 
drinking to the thieves, as also to those who make a living upon their 
weapons. In the case of Durgli the tridant should be bathed, while 
of A'ditya, the circle should be bathed, so also the weapons of other 
Deities too should be bathed.” This is the rule about the deities. 

The rule as to the procedure Is i "In cases of trust, in sll 
cases of suspicion, and also in a compromise — In these the Kos n 
should be administered, alwoys for the purification of the mind' . 

“The drinking of the Kos'a water is ordained in the forenoon 
for one who has observed a fast, has bathed, an 
• Page 71, has a wet cloth on, who is a believer, and who n 
free from vices** SafOka is a believer. The 
wise should not offer the Kos'a to the drunkard, to the, voluptuous a* 
also to the rogues, and to those wlio are unbelievers^ Tlie drinking o 
Kofa should be avoided in the case of great criminals, irrcligioQ* 
ungratefol men, eunuchs, low Brahmanas, unbelievers, Vrityassn 
slaves.’’ Mah/tpar&dha means a great crime. TtreUgious >• 
does not observe the duties laid down for the Vornas in the several 
stages I, e. who is an atheist. Loahorn i. e. born of a Pfatilom* 
iinioD. Slaves i. e fishermen. This is the rule as to the eopacUs <’/ 
pertons- 

Morcover, after preparing acircle with the cow*dong, the person 
wishing to perform llii ordeal should be aeated facing the Son. 


1. Kirtdt 1 'isr. 



MItiksliarft— /or dtetnon 


TdjnavaRi/a'i 
Vertt Jli> J 

then he shonld be made to drink. This is the rnle " 

from the terrt of Narada.: "Having called him 'v>'o he be™ 
acenaed, and made him eeated in the centre o£ a cirele. and with hie 

face to^arde the Snn. he ahonld be made to drink three handfnle. 
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Itmaybeaaked, in the case ot ordeals beginlng with the 

balance and ending with ‘he poison the decision as to the innc^ence 

or guilt is immediate, what however m the case ot to 
Aatbor Bays 

Yajnavalkya, Verse 113. 

He on whom no calamity falls either by the act 
of the ffinror ^ 

there is no doubt. 

Mitaksharhi- Chaturdas'ddannhah, before fourutn 

DUtaa.nar fy „/ t!,e Hng, i. e. by reason 

Ooi, to. mused by God. 
oEtheking,(or)damkam,6y . ^ great! no. 

vyasanam,cninm <y.^i.«.^^‘^ ^ being 

irv^dable mThe casJoE mrporate beings-Sa fuddhah. U sdvnhi 
he considered to be innocent. 

Tt ■. f.ll after the interval there is no blame. Assays 

HSrad^ii' i^f a great misfortone even shonld befell him after t^ 

Harada . If ^ be harassed by any ona ™ce to 
lapse of a /. g .> This teit is self-apparent. The rnle 
6xcd penod nj, „ith reference to serious charges, since it 

^Ithm fonrteenjays^d after the prefatory observation. "These n 
comes to be -barires’.'’ The other intervals mentioned by 

P tomaha ‘leZ rtfem^ce to petty ch.rges i rUe the tot : " The 
Flt,i,maha.h . petty case. These me (as 

tosa . ^.n. -Hein whose case a rnwfortnoe u seen 

mentioned in the lesi ; 


i; Z via- Ter. »> Test p. 47. 1. !5. Eeg. Tr. p VOS. 
01 


15 
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VitrmUrodaye —The Procedure <tc 


r Ydpiaiallcya 
L Veriei 


w.thm three, seven, twelve or fourteen days, is 
guilty.’' These three intervals o£ time have to be adjust J 
dividing the amount at stake which is less than the amoun 
serious charge, and by allotting tbs periods o£ three days &= 
each portion respectively! 

Thus ends the Ordeal o£ kos a 


10 


15 


ViramitTodaya 

Now tho Author atataa the ordeal of the Kbh 
Yajnavalkya, Verse 112, 113 
Having offered worship to the slsto Dsitias, tho Chief 
take up the bath-water of tho D.ity. Tho sfraoess, ”7;„„e 
been axpoandad by Pitamaba thus “Of tha ei 7, 
he 15 , tho water of it shoold bo caused to bo drunk bv ' 

case of an equal regard for all tho ■*“‘‘‘'“’‘^‘’ ”7' indent sbould bo 
bo canoed to bo drank. In the case of Dnrg!, the “j,jl,oi, 

bathed, while of Aditjs, tho circular halo , in the caeo of ot 
the weapons shoold be bathed”. 

roomiK, ‘from it’, i. « from the bath-water, 

‘throe handfnle’ of water having made to trickle', ho shoal 
20 to dunk Of one who has drunk the water no calamity rom ^ 

or fate, or any other diffieolty flocb as a dange'^ous ibp 
malignant type for an interval of fourteen days, ea 
declared innocent’ i e. becomes euccessful The meaning le 
absence of a calamity within the time limit, no ® jjf any 

2o By the use of the word <u, ‘however’, is excluded the iniitu 
other water “He, in whoee case a miefortuno is Been witn 
nights, or seven nights, or twelve days, is declared to gut i 
text of PitamUha has reference to accusations of a faulty or very 
character j thus there is no contradiction. 

Here, moreover, this is the Procedure Having prepared a c 
with the cow-Jung,and having place! the performer of the or ea 
face towards tho Sun, and performing the rilual ending with tlie p _ ^ 
the docnroent on the head, and after ofleriug worship to the 
from their hatb-water taking three handfuls of water a» 


30 


rradi ilviiv 


ilanv Thli li the reining In ytmtlrodoya The ^ 



rdjKavalkpa -i VlramKrodayfl, 5 alapa?! * Mltikeliara— /?if« Calamiltet o 

Venes llS-lU J 

addressed it; “0 Water tboa art..«.«.of the seatjnt beioga Ac.’'..,.,, 
“0 Vatnai, protect me b? troth”, he {the Chief Jadge) sboold canse 
the performer of the ordeal to drink. (11^-113). 

Thus endB the ordeal of Koia, 


S ulapaoi 5 

Now the Author states the ordeal of kc&a 

'S^savalkya, Verse 112 

Having respectfully offered worship to stern deities, and having 
brought their bath'Water, and after repeating the offence charged against 
himself, with face turned towards them, he should take three haodfulls of 10 
the water Pitamaha states a special rule “Of that deity of whom the 
particular man is a devotee, he should be made to drink the water. In 
the absence of any particular deity, be should he made to drink the water 
of Aditya "Within fourteen days* interval if no dire calamity from the 
king or fate occur to him, he should be declared to be Innocent without 15 
doubt “ 'Calamity,* 1 e an accident *Dxre *»e causing extreme pain The 
rest IS plain Pitamaha “ If within three nigbts, cr witbio seven 
nights or within twice seven days, any misfortune is seen to occur 
to a man, such a one is a sinner “ EatySypna* *' If a calamity due to 
fate occurs within three weeks the accused should be compelled to pay 20 
the amount, and also a fine Not of himself only, but if it occurs to his 
relatives, such as a disease, fire, death of a kinsman, ho should bo 
compelled to pay the amount and a penally A wasting disease, 
diarrbcea erruptions, pain in the palate and joints, eye disease, throat 
disease, and the colic pains arc regarded as divine calamities for men.” 25 
Thus ends the ordeal by Soshs 

OTHER ORDEALS 

The fire pnncipil ordejis bcgiooio^ with the Balioce and 
j*.niiluif» with the iTo/q. have b*cn expooodedSis^nrqposed by the Lord 
of the Yogis. 3p 

Other ordeaU have beei meniione 1 m another Smrii having 
a reference to cornplamts *»» 8»p» 

Pitamaha’ '* ^OW I proclaim ihe ral« 
rcginJing the griins of rice which heve to be 
chewed fbv the part>)» I his nee o-dexl ihoul 1 !>• administered in 35 
J 

• Alo Mfed» CIi. I a37-3«? 
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withm three, .even, twelve or fourteen deye. le f 

guilty ’’ These three intervale of tune have to be adjaete y 
dividing the amount at Btake which is less than the 
serious charge, and hy allotting the periods of three days itc 
each portion respectivelys 

Thus ends the Ordeal o£ kos a 


Viramitrodaya 

Now the Author etatee the ordeal of the Koka. 


Yajnavalkya, Verse 112, 113 

10 Having offered worship to the stern Deities, the Chief J"***^® g 

take up the bslh-wate, of th. Deity. The stero^eess, 
been oipoeuded bj Pitamaha thus “Of that Dei j, 
he IS, the water of it shoold bo cansed to be drnok by , ^ j]a 

case of ao equal regard for all tha d»>‘..s, tbs water ol Ad.tyo_^s_^_^ 

16 be oansed to be drank. In the case of DorgB, tbs ‘'J'* “ “j„lie<. 

bathed, while of Aditya, the circular halo , in the case of ot 
the weapons should be bathed**. 

Tamil, ‘from it’, «. e from the bath-water, 

‘throe handfuls’ of water having made to trickle', he shonl 
20 to drink Of one who has drunk the water no calam ty rotn ^ ^ 
ot fate, or any other difficulty such aa a t^e is 

malignant type for an interval of fourteen days, sa sudh/ian, 
declared innocent’ ». c. becomes encceaefnl The meaning la 
absence of a calamity within the time limit, no .f any 

2o By the use of the word <w, ‘however*, is excluded the ^j^ree 

other water “He, in whose case a roisfortune le seen ^{j,g 

nights, or seven nights, or twelve days, is declared to be gut i 
text of Pitamaha hae reference to accusations of a faulty or very 


character , thus there is no contradiction. 

30 Here, moreover, this 13 the Procedure bis 

with the cow-dung, and having plecel the performer of the or e« 
face towards the Sun, and performing the ritual ending with e P j^jlte , 
the document on the head, and after offeriup worship to the e gviof. 

from their bath-water taking three handfuls of water ao 

1 WW i m Thii Is the reading In Vtrmtlrodaya The Jf'** 
reads ^itir 
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Vertet 


aadr»«s8a ill “0 Water then ait......of the senlint beiep 4c.” 

“O Vatnua, protect me by trnlb” he (the Chief Jodge) ehoald caase 
the performer of the orJeal to drtok. (112-113). 

Thus ends the ordeal of 


S'ulapaat 

Now the Author states the ordeal of kosa 

■Xajfiavalkya, Verse 112. 

Having rcspootfully offered worship to stern deities, and having 

brought their bath-water, and after repeating the offence charged agai^ 

himself, with face turned towards them, he should la e re , 
the water. Pitamaha elates a special role: “ Of that deity of whom the 
particular man is a devotee, he should be made to drin ' water 

the absence of any particular deity, he should be made o nn ' 
of Adilya Within fourteen days’ interval if no dire / T. . 

king or fate occur to him, he should be dieclared to be inno 
doubt." 'Calamity,* i «. an accident. ‘Dire.’ » e. causing 
rest Is plain Pitamaha: "If within three nights, or within seven 
nights, or within twice seven days, any misfortune is 
to a man. such a one is a sinner." KatyayPna : " If a dao to 

fate occurs within three weeks, the accused should be compelled t P 7 
the amount, and also a fine. Not of blraself only, but if it occurs 
relatives, such as a disease, fire, death of a kinsman, he s ou 
compelled to pay the amount and a penalty. A wasting 
diarrhffia, erruptions, pain in the palate and joints, eye^ disease, throa 
disease, and the colic pains are regarded as divine calamities for men. 

I Thus ends the ordeal by Kosha 


OTHER ORDEALS. 

The five prlnclpil orde-ils beginning with the Balance and 
ending with the Koi^a, hive bsen exponnded^as proposed by the Lord 
of the Yogis. 

Other ordeaU have bee i mentioaeJ in another Smrti having 
a reference to p-'tty complaint-*, as says 
Uice. Pitamaha*: ** Now I proclaim the rule 

rcganling the grains of rice which have to be 
chawed (by the party). This rice c^eil shoul d be adrnini*tered in 3 5 
rr‘"virw* 45^5^ 

•. ,f Al** Nlrad* CL. I. SS7-345. 
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ciisea oE larceny, bat on no other occasion whatsoever ; this is certain. 
Let the judge who must have cleansed himself previously, use white 
grains of rice, and not of any other (corn), and let him place the 
same in an earthern vessel in the eight of the Sun. After having 
5 mixed them with water used for the bath (of the image of the Sun), 
he shall cause it to remain there. (In the next morning) one who 
has observed a fast and has bathed, on whose head the document 
containing the complaint has been placed, and who is seated facing 
towards the East, should be asked to chew the rioe-grains and then 
10 to spit (the same) on a leaf of the holy fig tree and of none else, 
and when that Is not available then on a leaf of a birch tree. He 
whose blood issues forth, or whose chin or palate becomes rotten, or 
the limbs shake, must be pronounced guilty. ’* 

The Chief Judge should cause one on whose head the 
15 docum»*ot containing the complaint has been placed to chew the 
rice grains and to spit. 

The form ‘‘ having canaed to chew ” is geruodiah The 
general procedure which is common to all ordeals vir. the InvocatiOD 
of Obarma &c. should be followed here also. 

20 Thus ends the Ordeal of Rice. 


The ordeal of the bested MA*ha has been described by 
Fitamaha thus: "A circular pot measaHcg 
Heated Mftslia sixteen aogulas with a depth of four angola* 
ahouW 6e made either of goW, sifver, cupperi ^ 
25 of earth, of drcolar size. And the same shoald be filled wlA 
clarified batter or oil weighing twenty palas, and then when ’* 
heated well, a gold abould be thrown Into it. Ue(i. 

person performing the ordeal) should raUe the he»ted md'Aa by 
means of the fo-efinger and one or two Cngera neir it. He 
SO do*a not »haVe b's finge*»,o'ociwlnm no Ixiil I* prodaced, iide^'ord 
under iV law to l« innocent since hts land and fingers wrrt 
unaffected By the expression *' ahouhl ralv*’* is meant slop*/ 
picking op from the veiv*! and not *' throwing out 



rdjhav^lkiid 1 Ailt&lnbetri~2%e Abated 074 

Ordealt. J 

Another process : — *' The Judge after haring deansed 
himself, shoold throtr clarified batter of the cotr 
Page 72. into a golden, silver, copper, iron, or earthen 

vessel, and ahoold heat the same on fire. He 
shall then throw into it a polished coin luring an impression and o 
made either of gold, silver, copper, or iron. The pot (which has been 
heated to boiling) in which waves and circles are rolling and rising 
up, and which is incapable of being touched even at the nail-polnts 
(of the fingers,) he should test it by means of a green leaf (being 
dipped into it) and thus prodocing a crisping* sonnd. And then he 10 
should address It by the following mart/rn viz: “0 clarified butter 
thou art the purest of all things, thou art the ambrosia at a sacrifice. 

Burn this man, 0 purifier, if he is guilty, and be as cold as icc if 
he is innocent.” He should cause the coin lying in the clarified 
butter to be caught by the person (wishing to perform the ordeal) 15 
who has observed a fast, and who has then bathed and has 
wet clothes on. The umpires should then examine his iorefinger. 

He on whom no boils ere seen is to be considered iDoocent. 
otherwise he is guilty”. Here also thoald be observed the ceremony 
of invoking the Oharma &c. The address to the clarified butter is to 20 
be by the Chief judge; the man/rd to be addressed by tbe performer 
of the ordeal is ”0 fire thou art of all aeotiet beings &c.’, From the 
text “they should examine tbe forefinger,** the picking up of the 
coin is to be made by the forefinger only. 

Thus ends tbe Ordeal of tbe heated 25 


Tbe ordeals of the Dharma sod Adbarma have been mentioned 
by Pitamaha. tbuat “Kow I shall describe 
Dharma and the test by Dharma and Adbarma in the cose 

Adbarm*. of men who are guilty of assault, who are 

pressed for payment, and thoss who desire 30 
to perform . the expiatory ceremony." GuSti; of assault I. r. 
in diarges of asssuU. ITAo are pressed for payment i. e, in money 
claims. irAe de$ire to jftrform an expiatory ceremony i. e. In 
1, u tb* ptrliralftr sgasd whieb ii pro^aced tbee«QiistU«Q 

of Cr« and irat«r c/o li« Maratbi 5?. 
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of the Dherma and the other procedore ehould bo ““^'”'‘1°“’ 
to he for the three (ordeal.) which w.Il be ■ t-;; f”- 

Moreover, “A pot made either of gold, or of silver, or “f '“PP"’ 
of earth, with a depth of four angolas and moasnring sixteen g 
5 of a clrcnla, shape, he ehonld All with c anfled >>“ 

weighing twenty palas, and after it IB Aoi e 0 a , ^ 

ladl, should he thrown into It He should take out the heat. ^ 
mdsha by joining the thumb and a finger Ho who .jojed, 

the forefront of his hand or on whom no ""P*"’" , ,5^, a„„r, 
10 18 deemed under the law to be innocent, since hie b 

were unafTected » Mandatam, i £ a circle, uddharet, ‘take out , i 
outaide (the pot) 

Brhaspatl' “ Iron twelve pufns in weight ”, 

called a plough-share , it should bo eight angtllas in lo g 
lo angulaa in breadth. That (plough share) Tf he remains 

a,., the thief ehould lick it once with hie tongue. » 
unacorohed, he obtains an acquittal, otherwise, however, 
hie cause,” 

PltSmaha d.seribes the ordeal of Dharma (eee above p 
SO 11. 27-33 end p 874 II 1-22). 

Now the Oaths. There Mann’ “ A Judge ’’1°"“^®"'“,',“ 
Brahmana by the truth , a Kshatriya by or 

VaiSya by the kiee, seels and gold, while a godra with all 
those should be male to touch the heale of their sons anl wiv 

2j •• Should thie have been comraittoi by me, then ‘J"' 

by the transgression ot truth ehonld be mine’ , thus a r 
mad. to say. “ Should this harm have heen '’J ” VsVttiya 

conveyances and arms may become unfruitful’, thus s on 
bs made to declare , and so on further. 

30 Halayudha states the meaning of this text la Bubilanco to ^ ^ 

thus ‘ This 18 true,’ thus a Biahmana shoul 1 be made to ® 
Kshatriya should le made to touch the conveyance and j , 

t a VaiB ya should be made to touch the cow Lc. and the bid 

generated by false oaths, with that ho should ° 

3o falsifying an oath. All sboold bo made to do as atated 

Brhaspatl’ "Truth, a vehicle, weapons, cows, seed, and 
feet of the Qodi or of the Brfthmana*, the heals of sons or wives, 


1 Cb X 28, SO 


- Ch VIII 114, 115 


3 Ch X, f'l ^ 
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ara ataterl to be for oaths bv Mann in small matters*' Here, as ao 
oatb 18 distinct from an ordeal, there is no fasting «Lc , bat only bathing 
and sipping water 

S ankha "The staking of tba merit generated by piona' and 
charitable deeds i,c , and ehonld also caase other oaths to be taken *’ o 

Mann* "One falsifying an oath perishes here and after 
death In c<'nDectioa with amorons women, in regard to marriages, 
m the feeding of cows, as also regarding fuel, anl for protecting a 
Brdhmana,- by taking a false oath, there is no sin” ‘Jo connection 
with amorons women’ » e in private, for keeping the woman pleased 10 
‘In marriage* * e by women for the hosband For the feeding of tba 
Cows, fuel, for the performance of the daiW oblation, also for the saving 
of the life of a Brdhmanv, a cow 4.c , even by a false oath, no sin is 
inenrred This is the meaniag 

Here in the Commentary on Srimat Tajuavalkya 15 

ends tne Chapter on Ordeals 


S ulapao) 

In the course of the discussion are mentioned the Bice &.e Hero 
Fitamaha In tho case of theft the rice should be administered and not 
elsewhere, this is certain Pure rice should be caused to be prepared SO 
from paddy grams and not of any other In on earthen pot one should 
place it in front of Aditya after having purified oneself These should bo 
mixed with the bath water at night ho should be made to stay there In 
the early dawn it should be given to the performer with bis face towards 
tho Sun After chewing the rice he should made to emit on a leaf three 25 
times He whose blood appears to oote or the tooth row Ls affected 
with pain one ^sbose limb gets a shake such n one tho Judge should 
declare as not innocent 

Kow the ordeal of the Heated Masha 

One should cause to be mado an iron vessel or one of copper 0 / 30 
sixteen nn^iln and of four aiguJa* (In depth) or of earth either of a 
circular shape and should fill it with clarified butter and oil of the 
quantity of twenty palas when ft is well boiled one should throw a gold 

1 yirrr — Pioo» snii cbetiUbI* deeU toeh u prifonalep 
(lipHisg tanb* rtc p 800 s S above 

2 Cl viu 11“, ns 



